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I.
INTRODUCTION


Chapter 30 of the Public Utility Code requires incumbent local exchange carriers (“ILECs”) who have elected an alternative form of regulation to file biennial updates to their network modernization plans (“NMPs”).
  Verizon Pennsylvania, Inc. (“Verizon” or “the Company”) has been operating under its approved Chapter 30 plan since 1994.
  On May 15, 2002, the Pennsylvania Public Utility Commission (“PUC” or “Commission”) rejected Verizon’s 2000 biennial update to its NMP, noting the difference between the  Company’s commitment in the original Chapter 30 plan of deploying a network capable of supporting services which require speeds of 45 megabits per second (“Mbps”) upon 5 days’ request, and the commitment in the 2000 update of deploying a network capable of supporting services which require only 1.544 Mbps.



In response to that May 15, 2002 Order, Verizon filed a Petition to Amend Network Modernization Plan on September 19, 2002, in which Verizon sought Commission approval of its Third Supplement to its NMP.  This Third Supplement, among other things, sought to reduce Verizon’s commitment from its original 45 Mbps deployment requirement to construct a network that is capable of supporting services which require only a 1.544 Mbps speed.  The Office of Consumer Advocate (“OCA”) filed an Answer to that Petition on October 11, 2002 and the matter was referred to the Office of Administrative Law Judge for a recommended disposition of the Petition.  The OCA has fully participated in the litigation of this Petition by filing Comments and presenting the testimony of four witnesses on January 10, 2003,  participating in evidentiary hearings on February 25 and 26, 2003 and filing Briefs.



The OCA advocated for: 1) deployment of Digital Subscriber Line service (“DSL”) or its equivalent that provides 1.544 Mbps service to all central offices and remote terminals in Verizon’s service territory by December 31, 2005; 2) a publicly available inventory of Verizon’s existing and planned high speed services, and 3) the creation of a Supplemental Broadband Fund based upon 1% of the Company’s intrastate revenues in order to assist under served communities gain access to high speed data services on a more timely basis.  In the alternative, the OCA advocated that the inflation offset included in Verizon’s alternative regulation plan be increased prospectively to 5.29%.



Pursuant to the procedural schedule established in this matter, Administrative Law Judge (“ALJ”) Larry Gesoff issued a Recommended Decision (“R.D.”) on March 26, 2003.  Among other things, ALJ Gesoff recommended that Verizon be required to deploy DSL services throughout its service territory capable of providing 1.544 Mbps service to every Verizon customer by December 31, 2010.  He also ruled that deployment be balanced, such that the percentage available for DSL should be equal among urban, suburban and rural customers by December 31, 2007.


Subsequent to writing his Recommended Decision, but before the decision was released, the ALJ issued his Eighth Interim Order, in which he admitted into the record a Verizon press release that stated that Verizon now plans to offer DSL service to 80% of its customers nationwide by the end of 2003.  In light of this evidence, Judge Gesoff stated that “it appears that Verizon can meet the OCA’s 2005 deployment target.”  Eighth Interim Order, (March 24, 2003).  A copy of Judge Gesoff’s Eighth Interim Order is attached to these Exceptions as Attachment A. 



The OCA submits that the ALJ’s Recommended Decision and Eighth Interim Order provide a strong foundation from which the Commission can approve a network modernization plan that is in the public interest.  Nevertheless, the OCA submits that the Commission should modify or clarify certain aspects of the ALJ’s recommendation.  Specifically, the OCA files these Exceptions to assert that the ALJ erred in 1) concluding in dictum that Verizon’s original commitment to provide 45 Mbps service was not a formal commitment but, in fact, just a plan; 2) not requiring the inclusion of near term future deployment plans in Verizon’s publicly available inventory; 3) not requiring the establishment of a Supplemental Broadband Fund to provide funding for under served areas in Verizon’s territory; and 4) ruling that it is too burdensome to have DSL deployment at 1.544 Mbps available in all Verizon central offices and remote terminals by December 31, 2005.

II.
EXCEPTIONS
Exception No. 1 -  
The ALJ Erred In Concluding In Dictum That The Commission Was Incorrect In Determining That Verizon Had Committed To A 45 Mbps Network.



The OCA takes exception to the ALJ’s comments on Verizon’s deployment commitment found at pages 17 through 19 of the Recommended Decision.  While the OCA submits that those comments are dicta, the OCA must respond because the ALJ’s conclusion would seriously undermine the Commission’s legal position in this case.  While the ALJ properly concludes that he must decide this case on the basis of this Commission’s prior ruling on Verizon’s commitment to build a universally available 45 Mbps broadband network, he opines that Verizon never made such a commitment.  R.D. 17-19.  The ALJ’s conclusion on that matter is error.    



Indeed, the Commission’s May 15, 2002 Order correctly determined that Verizon committed to building a universally available 45 Mbps broadband network by 2015.
  In that Order the Commission wrote that:

It is our view, however, that Verizon PA’s 2000 Update claiming that it is only obligated to provide capability at speeds of 1.544 Mbps downstream (and even slower speeds upstream) is plainly inconsistent with its original commitment to provide broadband capability at speeds of 45 Mbps or more.  We believe that Verizon PA has unilaterally changed its broadband commitment without properly notifying this Commission that it seeks a change to this fundamental aspect of its 1995 NMP.

That Order places Verizon’s commitment beyond doubt.     



The ALJ recognized that the May 15, 2002 Order regarding Verizon’s commitment is a final order.  R.D. at 17.  In that Order, the Commission determined that Verizon made a commitment to develop a 45 Mbps broadband network that would be universally available within 5 days of request and that Verizon could not unilaterally alter that commitment.
  The ALJ also acknowledges that he is bound by the Commission’s May 15, 2002 Order.
  Nevertheless, the ALJ writes that he disagrees with the Commission’s conclusion in the May 15, 2002 Order.
  



The OCA urges the Commission to reject the ALJ’s opinion in this matter, and reaffirm its own Order of May 15, 2002.  The Commission already has settled the question of whether Verizon made a commitment to develop a universally available 45 Mbps broadband network throughout the Commonwealth by 2015.  The Commission made a final determination that Verizon made that commitment.  The ALJ explicitly states that “[t]he Commission’s May 15 Order is a final order.”  R.D. at 17.  It is settled that Verizon made a commitment to build such a network, and the very point of this case is to determine whether, or to what degree, Verizon will be permitted to break its commitment to build a universally available 45 Mbps broadband network by 2015.  



In the May 15 Order, the Commission quoted its own Order of July 18, 1995 to specifically define Verizon’s commitment.  The Commission noted:

With regard to the capability of the network that Verizon PA would provide, the Commission stated:

Bell’s proposal clearly contemplates spectrum allocation for interactive capability, digital signaling, and use of enhanced technology.  We fail to see how this proposal is so unreasonable as to necessitate either amendment or rejection under Chapter 30 today.

That conclusion is further buttressed by Bell’s commitment to providing the 45 Mbps necessary for upstream digital video transmission and the 45 Mbps necessary for downstream digital video transmission.  This commitment, combined with the proposed spectrum allocation and use of QPSK, collectively demonstrate an acceptable spectrum allocation, a rational deployment plan and a technological commitment to providing Pennsylvanians with the state of the art broadband network.

Id. at 16 (emphasis added).



The Commission also stated:

In view of Bell’s commitment to providing 45 Mbps for digital video transmission both upstream and downstream, we look forward to Bell’s providing this two-way digital video transmission at 45 Mbps.

Id. at 20 (emphasis added).  What the Commission approved in Verizon PA’s NMP, therefore, was Verizon PA’s “commitment to providing 45 Mbps for digital video transmission both upstream and downstream” as the deployment of a state-of-the-art universally available broadband network required under Chapter 30.  Id.


To suggest that Verizon never committed to universally deploy 45 Mbps service is to ignore the Commission orders that very clearly set out the 45 Mbps commitment.  The quotes concerning Verizon’s NMP commitments were repeated in the May 15, 2002 Order, as cited above, but were originally explained in the PUC’s 1995 Order in this proceeding.  If Verizon had believed that the PUC misunderstood the scope of Verizon’s commitment, it was incumbent upon that party to ask for either clarification or reconsideration of those orders years ago.  In short, it is the Commission’s orders that must control on this issue, not the subsequent interpretations and beliefs of the parties.  The OCA points out that the Commission’s requirements as of its Order of July 18, 1995, setting forth Verizon’s commitment, are certainly not in question.



Verizon’s interpretation simply does not control here.  What controls here are the Commission’s orders regarding Verizon’s modernization plan and the updates to that plan.  To keep one’s eye on the ball, it is necessary to analyze Verizon’s commitment through the lens of the Commission’s determinations regarding that commitment, and not Verizon’s subsequent characterization or interpretation of its commitment.  The law is clear on this point.



Pennsylvania law specifically addresses the effect of the actions of the Commission.  Title 66 Pa. C.S. §316, Effect of Commission Action, in pertinent part provides:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review. 

Thus, where the Commission makes a finding of the type contained in the July 18, 1995 and the May 15, 2002 Orders, those Orders are conclusive as to that finding.  Elkin v. Bell Telephone Co., 372 A.2d 1203, 1206 (1977), 247 Pa.Super. 505, 510, affirmed, 491 Pa. 123 (1980).  In addition, because those Orders are a formal action of the Commission, and those determinations that Verizon committed to the construction of a universally available 45 Mbps broadband network are conclusive on Verizon, regardless of how much Verizon now seeks to reinterpret that commitment.  Id.,  Barasch v. Metropolitan Edison Co., 69 Pa. P.U.C. 235, 238 (1989).     


Based on a comparison to water utility mains, the ALJ mistakenly concluded that Verizon’s deployment commitment is flexible in relation to demand.  It is not.  The ALJ wrote:

[w]hat Verizon did can be compared to a water company which is required to install six-inch mains to serve a certain area in its territory but plans to install a 16-inch main because a large shopping center is planned for that portion of the its territory.  Before the water company undertakes the project, however, it learns that the shopping center will not be built so it changes its plan and installs the required six-inch main.  The water company did not commit to the 16-inch main.  It planned to build it because of expected future demand, but when the demand did not materialize, it reverted to the required size of the main. 

R.D. at 19.  This analogy is incorrect.  



The first and most obvious detail missing from the above example is that Verizon was granted a highly favorable rate setting mechanism designed to compensate Verizon -- in advance -- for the promised installation of improved infrastructure, i.e., a larger data pipe.  The Commission set Verizon’s alternative regulation plan at a level sufficient to permit Verizon to construct a universally available 45 Mbps broadband network over a twenty-two year period.  When the Commission first approved Verizon’s (then Bell’s) Chapter 30 plan it determined that Verizon’s rates and its broadband commitment were related.  Verizon’s commitment was not considered in a vacuum, but was approved in conjunction with an alternative regulation plan, or Price Stability Mechanism, that was very favorable to Verizon.  Rather than accept the ALJs recommendation in the original proceeding that Verizon’s rates be set at a formula equal to “Inflation minus 5.29%,” with 50/50 sharing of excess earnings, the Commission approved a formula of “Inflation minus 2.93%” and no earnings sharing.  



In its Order, the Commission stated that "one anticipated byproduct of our elimination of earnings sharing would be an increased commitment to universal deployment of a broadband network in areas that might not, in the absence of the elimination of earnings sharing, initially warrant deployment."
  Effectively, the PUC gave Verizon a more favorable rate formula explicitly tied to its installation of a network capable of transporting larger amounts of data.  Having enjoyed its increase in allowed revenues, and total freedom from profit regulation, Verizon now returns to the Commission and states that the Commission was mistaken in assuming that a universally available network capable of transmitting 45 Mbps on 5 days request would actually be constructed.



The Commission’s discussion of Bell’s Price Stability Mechanism in the context of its network commitment clearly indicated that the Commission considered the two to be linked in Bell’s approved NMP.  In the order approving the original NMP, the Commission stated "[w]ith the modifications proposed to Bell’s PSM and the implementation of regulations under Section 3005(b), we shall approve Bell’s request to build a network with transmission capabilities of 45 Mbps."
  This statement clearly indicates that the Commission recognized the relationship between Bell’s commitment to deploy a 45 Mbps, state-of-the-art, interactive, public-switched broadband telecommunications network throughout the Commonwealth and the higher earnings capacity under the approved Chapter 30 plan.  



Regardless of the fact that Verizon has collected rates designed to promote the construction of such a network for almost ten years, the record of this case shows that Pennsylvania is far from the lead in the deployment of broadband service.  In terms of the ALJ’s example, the shopping center is waiting for water service, and the company now states that it does not want to provide that service even though it has received funds to do so.



In addition, the Verizon’s Chapter 30 commitments are not supposed to be dependent on developing demand.  The very purpose of providing alternative regulation to Verizon was to promote investment in areas where deployment of a broadband network might not, in the absence of the special regulatory consideration, initially warrant deployment.  



The Company committed to a state-of-the-are broadband network capable of providing 45 Mbps service to all urban, suburban, and rural extensions upon 5 days request by December 31, 2015.  If the Commission now wishes to relieve Verizon of that commitment, then Verizon must be required to replace the network with one that will be responsive to the immediate needs of Pennsylvania communities and consumers on an accelerated basis.       

Exception No. 2 - 
The OCA Excepts To A Potential Misinterpretation Of The OSBA DSL Proposal.  The OCA Also Would Require Verizon To Commit To Further Levels Of Interim DSL Deployment, And Allow For Use Of Equivalent Technologies In The Future.

A.
Introduction


The OCA excepts to the network modernization commitment recommendation as proposed in portions of the R.D.  The OCA supports a large part of the recommendation of the R.D. regarding the OSBA DSL deployment recommendation.  However, the OCA is concerned that the OSBA DSL deployment proposal, as described in portions of the Recommended Decision, may be misinterpreted so that its beneficial effect would be reduced.  The OCA also continues to advocate that all Verizon Central Offices (“COs”) and Remote Terminals (“RTs”) in existence on December 31, 2005 should be capable of offering DSL service or its equivalent at that time. 

B.
Summary and Differences among the DSL Proposals


Before discussing how the OCA believes that the R.D. should be interpreted and applied, the OCA submits that it is important to address the differences in the various DSL proposals made and the methods of measuring such deployment as set forth by the various parties.  The OCA will list below the proposals made by Verizon, OCA and OSBA concerning DSL deployment, as follows:  

Verizon:
Verizon will deploy DSL service at speeds less than and greater than 1.544 Mbps to 45% of rural lines by 2006 and close the residence and business availability gap within all zones to 10% by 2007.
  Verizon will construct additional Remote Terminals so that no loop length is greater than 12,000 feet.

OCA:

Verizon must deploy DSL service, or its equivalent, in all Central Offices (“COs”) and then existing Remote Terminals (“RTs”) regardless of their classification as Rural, Suburban, or Urban by December 31, 2005.
  Such deployment would be required in 1/3 of all unserved COs and RTs in 2003, 2/3 in 2004, and 100% of COs and RTs in 2005.
  Exchanges would be prioritized so that the areas with the greatest need would receive service first.
  Verizon should upgrade its loop plant and deploy DSL in Remote Terminals within a reasonable period of time after 2005 so that no loops will be longer than 12,000 feet and all customers will have DSL service at 1.544 Mbps.
  Verizon DSL rates should be consistent between urban and rural customers across Pennsylvania.

OSBA:

Verizon must provide 100% availability of 1.544 megabits per second DSL broadband service by 2010.
  The transition from the actual availability today to 100% in 2010 should be linear, with a constant percentage point increase each year until 2010.
  By 2007 the percentage availability for DSL should be equivalent in urban and rural areas and for residential and business customers.
  At a minimum, the annual percentage point change for urban, rural, business, and residential customers (including such categories as rural residential and urban business) should be a constant percentage point increase from those existing today in order to reach 100% by 2010, with additional increases to meet the equality standard by 2007.
  Verizon may revise the technology used to offer this service as new technologies develop.
  



The OCA points out several important differences concerning the various proposals and the standards used in each so that they can accurately be compared to one another.

Deployment by Line Percentage and by COs and RTs



For example, Verizon and OSBA offered their DSL proposals in terms of percentage of lines that would have DSL service available, e.g. Verizon stated that it would offer DSL to 45% of Rural lines in 2006, while OSBA proposed that 100% of Verizon lines in all areas should have DSL by 2010.
  OCA did not advocate a particular percentage of lines, but proposed that DSL service should be offered from all Central Offices and Remote Terminals then in existence as of December 31, 2005, and DSL should be offered to all customers on loops no longer than 12,000 feet within a reasonable period thereafter.

Required DSL Speed



OCA and OSBA also proposed that the DSL service offered by Verizon should be capable of providing a speed of at least 1.544 Mbps in one direction.  OCA St. 1 at 33, OSBA Com. at 8.  Verizon proposed that it will provide DSL at speeds less than and greater than 1.544 Mbps.  Ver. Pet. At Third Sup. to NMP.  While Verizon also proposed to generally shorten its loop lengths to 12,000 feet, it did not guarantee any particular DSL speed by its 2006 date when it would offer DSL to 45% of Rural lines.



Most importantly, in light of the ALJ’s recommendation, OSBA proposed that DSL should be offered at speeds capable of 1.544 Mbps in one direction throughout Verizon’s territory by 2010.  Verizon simply offered that it would deploy DSL to at least 45% of all lines in all areas, Urban, Suburban and Rural,
 by 2006 with no particular speed requirement.  Verizon offered no assurance as to when the remaining 55% of Rural lines would have access to DSL service at any particular speed.

Required DSL Deployment Progress in Rural Areas



Verizon also offered no DSL deployment milestones prior to 2006.
  Thus, Verizon could continue to serve only 39% of Rural lines
 through 2005 and wait until 2006 before reaching 45% of all lines.  OCA has proposed that, in order to meet the requirement of DSL deployment in all COs and RTs then existing by 2005, Verizon must progress through the COs and RTs by equal numbers of exchanges in 2003, 2004, and 2005.  OSBA has likewise proposed that the progression from the current percentage line availability to 100% in 2010 must achieve a constant percentage point increase by 2010.
  



OSBA has also created an important benchmark so that Urban and Rural availability should be the same by 2007.
  This is an important condition given that Urban DSL availability was 91% on December 31, 2002 and Rural DSL availability was only 39% on the same date.  Vz. St. 1.1 at 18.  Thus, Verizon would have to increase Rural DSL availability significantly by 2007. 


C.
The OSBA Proposal Must Be Properly Interpreted and Applied.



OCA notes that the R.D. describes the OSBA recommendation in various ways.  For example, OSBA’s recommendation is described correctly in the R.D. as “ubiquitous
 DSL deployment by 2010,” and that “broadband service be available in 100% of Verizon’s territory by 2010.”  R.D. at 30, 32.  ALJ Gesoff recommends a  “100% [DSL] deployment target by December 31, 2010, under the conditions which the OSBA proposes.”  R.D. at 35.  



In other portions of the R.D., however, he directs Verizon “to make 100% of [Verizon’s] central offices and remote terminals DSL capable on or before December 31, 2010, under the conditions which the OSBA proposes,” and that “one hundred percent (100%) of Verizon Pennsylvania Inc.’s central offices and remote terminals be DSL capable at speeds less than and greater than 1.544 megabits per second on or before December 31, 2010, according to the following schedule and method:”  R.D. at 9, 90.  Thus, the R.D. in some respects may have inadvertently modified the OSBA proposal in certain portions of its discussion.  



The OCA submits that OSBA did not propose DSL deployment in terms of COs and RTs, but rather in terms of percentage of lines, i.e. 100% of lines offering broadband DSL service in 2010.  Clearly, OSBA has accepted DSL as a means of deploying broadband services and moved the statutory deadline of 100% availability from 2015 to 2010.
  The OCA supports the adoption of the OSBA DSL deployment proposal as set forth by the OSBA with some additional modifications as set forth herein.
  However, the OCA would oppose any reduction in the OSBA proposal, e.g. if Verizon were required to only offer DSL in all COs and RTs by 2010 rather than all lines.  The OSBA clearly proposed that Verizon must be required to offer DSL at download speeds of 1.544 Mbps to 100% of all lines by 2010.    



If the OSBA proposal were to be misinterpreted as only requiring broadband DSL deployment in existing COs and RTs by 2010, this would be much too little of a commitment in light of Verizon’s initial commitment to deploy 45 Mbps service in 5 days and its subsequent failure to meet that commitment.  OSBA explained that its “change in the NMP will provide offsetting benefits to broadband customers to compensate for the universal availability of 1.544 megabits per second service rather than the 45 megabits per second service.”  OSBA Com. at 8.


D.
OCA Recommends Additional Interim Modernization by 2005.



As noted above, the OCA would also urge that the OSBA/ALJ recommendation be supplemented by requiring that all COs and existing RTs provide DSL service by 2005.  The OCA proposal on this point should be adopted as an additional interim requirement within the progression required by the OSBA proposal.  In order to meet the OSBA recommendation, the Company would then be required to build additional RTs and shorten maximum loop lengths to 12,000 feet so that all customers could receive DSL service at 1.544 Mbps by 2010.    


E.
Importance of DSL Deployment-Particularly in Rural Pennsylvania.



OCA emphasizes that high speed Internet access has become an essential communications tool.  Not having such service available in some areas may well result in businesses not locating or leaving areas that do not have this service.  OCA Com. at 5-24, OCA M.B. 59-66.  Mr. James Baker, Chief Information Technologies Group, SEDA Council of Governments, and Mr. Christopher Beichner, Technology Development Coordinator, Northwest Pennsylvania Regional Planning and Development Commission, testified for the OCA in this proceeding as representatives of the Local Development District Association of Pennsylvania (“LDDAP”).  Messrs. Beichner and Baker work to promote business development throughout much of rural Pennsylvania.  They have explained that the areas that they represent cannot wait until 2015 for broadband services.  OCA St. 3 at 9.  It is essential to “begin developing the local skills and entrepreneurs and leadership which will allow us to compete in the global economy.”  Id.  



Messrs Beichner and Baker also attached to their testimony a letter from Congressman John Peterson who had spoken at a conference on rural broadband in Pennsylvania.  Congressman Peterson emphasized the importance of broadband in his rural district as follows:

The absolute necessity for making high-speed internet access available to the businesses, institutions and individuals of rural Pennsylvania cannot be overstated.  We will not prosper as a Commonwealth with such services available only in our urban centers.  

As measured by people who live in communities of 12,000 and under, Pennsylvania is the most rural state in the nation.  These small towns and lightly populated counties are home to millions of workers, thousands of businesses and hundreds of hospitals, schools, clinics and doctor's offices that must be able to function at the same level as our urban counterparts if they hope to compete in a global economy.  

My sense of urgency on this issue is heightened as I travel throughout the 5th District and learn that the fastest growing companies are those that use computers at every turn; the healthiest retailers are the ones that use computer-supplied information to manage every detail; and the best hospitals are those that depend more and more on the internet.  These organizations -- the economic base of rural Pennsylvania -- know that information technology is the key to their survival.  But they also know that they are facing an impending crisis. Ironically, for the most technologically sophisticated, that crisis is already at hand.  

Many companies have to use e-commerce for purchasing and marketing; financial institutions need high volume data transmission capabilities; parts makers need on-line reception of design and engineering data; and hospitals have to be able to transmit MRI and CAT Scan files to consulting institutions half-way across the country.  This is not a matter of "it would be nice" to have such capacity.  This is -- for many organizations in rural Pennsylvania -- a matter of economic survival!

. . .

It is a fact that 85% of jobs in America are now IT related.  If our rural communities are excluded from the IT loop, how many of those jobs will be in rural areas a decade from now?  We cannot afford to learn the answer to that question "the hard way".  

OCA St. 3, App. D.  Congressman Peterson also addressed the Chapter 30 required commitment to broadband issue as follows:  

I am particularly distressed that we are facing such a crisis at this juncture.  Ten years ago, as a member of the Pennsylvania Senate, I was one of the original drafters of Senate Act 30 -- and was a proud leader of the floor debate that led to its passage.  Even then, we knew that "fiber optics" represented the economic future, and -- in return for giving the telephone companies expanded markets and service offerings -- received their solemn promise to "wire all of Pennsylvania".  They agreed to connect every hospital, every industrial park, and every school across the state.

It is now clear that the telephone service providers -- and Bell in particular -- did not keep their commitment.  I wholeheartedly support any effort the P.U.C. can make to "hold their feet to the fire", and pressure the telephone companies to live up to the spirit of Act 30 -- which was to basically ensure that Pennsylvania's rural communities did not get left behind.

Id.

F.
Verizon Should Be Permitted to Implement Equivalent or Better Technologies, Other than DSL, as they Are Developed.



Throughout this proceeding, when OCA has referred to DSL service it has cautioned that an “equivalent” service could be used under the OCA proposal as such services may be developed in the future.
  OSBA has followed a similar approach and stated:


I agree with the portion of Verizon Pennsylvania’s original NMP, which has been included in subsequent updates and in the Petition, that Verizon Pennsylvania be able to select the best available technology to meet its universal broadband commitment.  I see no reason to lock in a particular technology, when better technologies may become available.  What is important to customers is the availability of the broadband service, not the technology used to deliver it.

OSBA Com. at 8.  



Verizon and OCA have also discussed DSL or equivalent services in their testimony.  Mssrs. Dunsey and Kramer noted that Mr. Curry discusses DSL equivalent services in terms of “’comparable pricing and service.’”  Vz. St. 1.1 at 26.  While the OCA and Verizon may not agree on what services are equivalent to DSL, the OCA emphasizes that it does not wish to require the deployment of any particular technology, e.g. DSL, as technologies change.   So long as an alternative service offers the same or better speed and functionality and is sold at a comparable or lower price, such a service could be substituted for DSL in the future under the proposed OCA and OSBA deployment requirements.



It is not clear in the R.D. whether the ALJ’s proposed DSL deployment plan would also allow for an equivalent service to be deployed.  While this may be inadvertent, OCA proposes that the service deployment requirement be clarified to allow for equivalent services to be deployed as explained above.

G.
An Acceleration of DSL Deployment Is Essential In Light of Verizon’s Prior 45 Mbps Commitment, Slow Progress In Deploying DSL in Pennsylvania, and Recent Promise to Deploy DSL to 80% of Its Lines Nationwide by December 31, 2003.



The accelerated broadband commitment as approved by the ALJ and as further enhanced by the proposal of the OCA should be required in light of the importance of DSL service, Verizon’s slow progress in deploying this service in rural Pennsylvania, and Verizon’s recent corporate proposal that it will serve 80% of its lines with DSL by the end of 2003.  



On March 19, 2003, Verizon Communications issued a News Release in New York stating that Verizon Communications:

is adding more than 10 million new lines to the 36 million now equipped with digital subscriber line (DSL) service from Verizon.  By year’s end Verizon Online broadband service will be available to millions of homes not now served, primarily in suburban and rural communicates, making broadband available on 80 percent of all Verizon lines.

OCA Exh. 15.  Verizon announced its intention “to be a leader in broadband” and explained that “there will be a next phase of industry growth founded on high-speed, always-on networks that enable a whole new generation of products for the home and small business.”  Id.  



ALJ Gesoff noted in his Eighth Interim Order that the Verizon News Release, entered into the record through the late-filed OCA Exhibit 15, “indicates that Verizon will be deploying its broadband network at a rate much faster than Verizon’s witnesses testified was possible during the hearings in this proceeding.”  Eighth Interim Order.  Based upon this new information, ALJ Gesoff indicated that Verizon could have actually met the OCA’s deployment requirement of 2005.  Id.



OCA is encouraged to see that, subsequent to the hearings in this proceeding, Verizon decided to much more aggressively deploy DSL in additional “neighborhood terminals” and “1,000 additional neighborhood switching centers.”  OCA Exh. 15.  OCA agrees with ALJ Gesoff that, based upon the March 17, 2003 News Release, Verizon Communications seems much more willing to accelerate deployment of DSL than it appeared to be during the hearings.  It is encouraging that Verizon would now deploy DSL more rapidly nationwide.  However, the PUC should make sure that Pennsylvania will receive an appropriate share of this new commitment.  



Notably, other companies have historically moved much faster to deploy DSL.  BellSouth dramatically increased its DSL deployment in North and South Carolina and offers such service from almost all of its Central Offices in those states.
  Over the past two years, BellSouth put DSL in nearly every North Carolina Central Office and in 1400+ remotes, and scheduled another 700 for upgrades in 2002 alone.  OCA St. 3 at 7.  Similarly, many of the Independent telephone companies have deployed DSL more rapidly than the Regional Bell Operating Companies.
  The testimony of OCA witness Baker, quoting the Pinkham Group President Ed Pinkham, stated:

While the RBOCs maintain that DSL deployment is not viable in low density coverage areas, the independent telcos haven’t noticed.  In fact, the independents have deployed DSL in CO’s serving only hundreds of homes.  The average density of Independent DSL deployment is only 2,300 homes/CO…which compares very favorably to the RBOC average of 16,000 homes/CO.  The average RBOC undeployed COs is even larger than the average CO deployed by the independents.  If the RBOCs were run like the independents nearly all of their COs would be DSL deployed today.
 



Mr. Curry testified for the OCA that Pennsylvania ranks 26th among the 44 states when one looks at DSL lines as a percent of total access lines.
  It is beyond question that out of a field of 44 reporting states, twenty-sixth place is neither accelerated nor advanced as Chapter 30 promised, nor does it indicate that Pennsylvania is a national DSL leader as it should have been under Chapter 30.   



It is essential that Verizon catch up after years of foot dragging in DSL deployment.  OCA supports the R.D. in recommending DSL deployment at 1.544 Mbps speeds to 100% of all lines by 2010, and equal deployment in urban and rural areas of 2007.  The OCA also submits, however, that the Commission should order that all central offices and existing remote terminals provide DSL service by the end of the year 2005.

Exception No. 3 – 
The ALJ Erred In Not Requiring The Establishment Of A Supplemental Broadband Fund, Given The Extreme Financial Benefit Verizon Has Realized Under Chapter 30 And Will Continue To Realize Even With The Changes Recommended By The ALJ. 



In his Recommended Decision, ALJ Gesoff accurately described the OCA’s proposed Supplemental Broadband Fund and the varying arguments regarding issues surrounding the Fund that have been raised in this proceeding.
  The ALJ correctly rejected Verizon’s argument that the Fund is an illegal tax because, among other things, the Fund would not generate revenue for support of the government.
  The ALJ correctly recognized that Verizon’s argument that the OCA’s reliance on the Oregon Telecommunications Infrastructure Accounts would impose an ex post facto requirement on Verizon is also incorrect. 
  The ALJ noted that the OCA only provided the Oregon example to show that it is not unprecedented for a state’s network modernization efforts to be funded through a carrier’s earnings.
  The ALJ correctly recognized that Verizon’s argument that the Fund would be discriminatory is also incorrect because Verizon is the only carrier who has petitioned to amend its Chapter 30 plan.
  Finally, the ALJ correctly recognized in his Recommended Decision the importance of access to broadband services in rural areas.



The OCA submits, however, that the ALJ erred in ultimately recommending that the Supplemental Broadband Fund proposed by the OCA not be implemented because he did not believe that it is necessary in light of his recommendation that Verizon deploy 1.544 Mbps DSL service throughout its service territory by 2010.
  The OCA submits that ALJ Gesoff has erred in this conclusion because the Fund is still needed to meet the immediate needs of customers in underserved communities throughout Pennsylvania, even if Verizon is required to have deployed DSL services at speeds of 1.544 Mbps or greater throughout its service territory by 2010. 



The Fund could be used for services offered at speeds higher than those contained within DSL.  The Fund would also support high speed broadband demand aggregation where such applications are needed but would otherwise not be funded in the near future.



The Fund is also required because the evidence in the record of this proceeding shows that the investment necessary to construct a network capable of providing services requiring 45 Mbps in 5 days, which Verizon originally committed to constructing but is now backing away from, is much greater than the investment necessary to construct a network capable of providing services requiring 1.544 Mbps.  This is true regardless of whether Verizon has been realizing excess profits since its Chapter 30 plan was implemented nearly a decade ago.  There is also a considerable difference in the cost to build a network capable of provisioning 45 Mbps services upon 5 days request, which Verizon was originally committed to building, and a network capable of provisioning such services after 45 to 60 days of request, which Verizon proposes to do in its Petition here.  Even considering ALJ Gesoff’s recommended 2010 deadline for ubiquitous 1.544 Mbps DSL deployment, the OCA submits that a portion of the financial difference in constructing a 1.544 Mbps versus a 45 Mbps network should be used to fund the Supplemental Broadband Fund the OCA proposes in this proceeding. 



OCA witness Dr. Ben Johnson has testified that the difference between a network capable of providing a service in 5 days versus 45 days is not simply a matter of timing but is a matter of having “fundamentally different networks with very different costs.”
  Dr. Johnson testified that this change in timing “completely changes the economic incentives confronting the Company”
 because, under a 45 day interval, Verizon can wait to install broadband facilities upon request and install fiber optic cable and other facilities only to serve those customers who can afford to pay very high prices for such service.  Under a 5 day provision interval, however, the necessary facilities must already be constructed to provide the service in advance of any specific customer request.  Verizon will realize significant financial gain if the Commission allows the Company to reduce the provision intervals in the Company’s network modernization plan commitment.  



The evidence in this proceeding shows that there is a dramatic difference in the cost of providing a network capable of supporting services which require 45 Mbps and a network that supports services which require only 1.544 Mbps.  As the OCA has articulated in its Main Brief, the NERA report, which was offered by Verizon in this proceeding, estimates the capital cost of 1.544 Mbps DSL at $500 per installation, while the cost of a 45 Mbps, all fiber network is $2,000 to $6,000.
  Based on these figures, Dr. Johnson calculated that in order to deploy a 100% fiber optic network capable of providing every Verizon customer with 45 Mbps service, Verizon would need to invest $14.4 billion in Pennsylvania, but that Verizon would only have to invest $1.2 billion to deploy to 100% of its customers a 1.544 Mbps DSL capable network.
  As such, if Verizon’s Petition to Amend its Network Modernization Plan is approved, even if ALJ Gesoff’s recommendation to require 1.544 Mbps DSL deployment throughout Verizon’s service territory by 2010 is adopted, the OCA has estimated that Verizon would dramatically reduce its required investment in Pennsylvania by billions of dollars.

The OCA further submits that Verizon has received substantial economic benefits from the deregulation of certain services and the operation of its alternative regulation plan.  OCA witness Dr. Johnson’s analysis shows that Verizon’s profit levels are clearly exorbitant when profits from Yellow Pages are included.  As shown in schedule 4, page 1 of Dr. Johnson’s testimony, Verizon PA’s achieved returns, including directory revenues, were 24.26% in 2001; 26.19% in 2000; 29.40% in 1999; and 25.33% in 1998.



It is reasonable that Verizon provide a portion of its excess earnings under Chapter 30 to underserved Pennsylvania communities through the OCA’s proposed broadband fund.  Such monies could be used for planning, demand aggregation, network construction and implementation of broadband services as the OCA’s Fund seeks to do.  It is particularly reasonable when such funding represents only a small percentage of the overall savings Verizon will realize from dropping its 45 Mbps plan and such a small percentage of the excess earnings that Verizon has enjoyed under alternative regulation.  The level of funding the OCA seeks for the Fund it proposes in this proceeding is only approximately $12.5 million each year.  Certainly, Verizon can annually provide to underserved communities a small portion of its projected savings that it would realize if the Commission relieves the Company of its commitment to meet its original 45 Mbps plan, even if Gesoff’s DSL recommendations are adopted by the Commission.



As ALJ Gesoff correctly noted in his Recommended Decision, economic development experts James Baker and Christopher Beichner testified in this proceeding to the importance of broadband services to small and rural businesses.
  This testimony was also confirmed by OCA witnesses Curry and Johnson.
  



Messrs. Baker and Beichner testified that funding for broadband aggregation projects in rural areas is a persistent problem that could be alleviated by this Fund for some communities in underserved areas who are “at the far end of Verizon’s plans to design and implement alternative service in a more timely manner.”
  Messrs. Baker and Beichner supported the OCA’s proposed Fund because it would create educational opportunities that could help build broadband demand and encourage economic activity so that even very remote communities can benefit from e-commerce, e-government, distance learning and telemedicine.
  Messrs. Baker and Beichner testified that Verizon should contribute to the Fund as a necessary addition to a schedule for accelerating the deployment of DSL.
  As ALJ Gesoff highlighted in his Recommended Decision, Messrs. Baker and Beichner also testified that rural areas “cannot wait for another decade to finally be offered broadband only to find out that it is still too expensive for the myriad small businesses that make up much of the rural economy.”



As such, even under ALJ’s Gesoff recommended ubiquitous 1.544 Mbps DSL deployment date of 2010, the OCA submits that the Supplemental Broadband Fund is still necessary.  As articulated more specifically in the OCA’s Main Brief in this proceeding, this Fund will help ensure that underserved areas of Pennsylvania will have improved and affordable access to modern telecommunications infrastructure and services based upon proposals developed by those communities to meet their specific needs.
  The Fund would provide this access more quickly than currently provided for under Verizon’s existing Chapter 30 commitments
 and, in some cases, more quickly than what ALJ Gesoff has recommended in this proceeding.  The OCA has proposed this Fund as a supplement to, and not a replacement for, Verizon’s NMP requirements and the proposed acceleration of the 1.544 Mbps DSL commitments also recommended by the ALJ in this proceeding.  



Therefore, the OCA respectfully excepts to ALJ Gesoff’s determination that the OCA Supplemental Broadband Fund is not necessary.  The OCA submits that it has presented adequate evidence of record in this proceeding that supports the implementation of this Fund and that such Fund should be a requirement for Verizon at this time.

Exception No. 4 - The ALJ Erred By Refusing To Require Verizon To Publicly Disclose DSL Planning Data Even After That Data Has Been Released To Competitors.



In the Recommended Decision, the ALJ first recommends that Verizon provide publicly available lists of where DSL is available in Pennsylvania, similar to the map that Verizon provided in testimony, and to update that list every six months.  R.D. 42.  The Recommended Order develops the previous discussion with specifics, requiring that Verizon provide to the public by July 31, 2003, and thereafter update every six months, an easy-to-use online format containing the current inventory including the following items for each wire center and remote terminal:


a.
the availability of DSL service;

b.
the facilities available and the use of those facilities available to offer DSL;

  
c.
the types and capabilities of central office and other circuit equipment;


d.
the number of customer lines by central office and remote terminals;


e.
the number of residential and business subscribers to the services;


f.
the number of lines conditioned so as to allow broadband connections; and 
g.
the geographic location of such equipment.


R.D. at 89-90.



While this list does encompass information regarding where Verizon now offers DSL, the ALJ unnecessarily limits the disclosed information to existing deployment information.  In addition to the above, the OCA seeks to have that same information released in advance to the public, at least on the same schedule used by Verizon to release that information to its competitors. 



While the ALJ properly recognizes that the public must have information as to existing services, the Recommended Decision stops short of requiring planned deployment information that the public needs and that Verizon can readily offer.   OCA Witnesses Curry, Beichner, and Baker testified that the dissemination of information regarding near term future DSL deployment is important so that individuals, businesses, and communities can plan their use of broadband facilities and services. R.D. 41.  



Most importantly, Verizon witnesses Dunsey, White, Richard, and Nawrocki all testified that Verizon already releases information regarding its future DSL deployment plans to CLECs and Data Local Exchange Carriers (“DLECs.”), and that this information is disclosed from six-months to ninety days before Verizon actually offers the service to the public. Tr. 200, 382-85.  Those Verizon witnesses testified that a CLEC could use that information to market DSL services, and publicize the information communicated by Verizon to the public after receiving that ninety-day notice.  Id.  That is, CLECs are free to engage in head-to-head competition with Verizon at that point, and use and declare that information to the public. 



It makes little sense to prohibit information release about Verizon’s proposed service deployment to the public on competitive grounds when that information has been released to Verizon’s competitors.  In spite of Verizon’s testimony regarding how it releases that information to competitors, the ALJ agreed with Verizon’s concerns regarding competition and recommended that Verizon need not release this same information to the public because the balance of harm favors the protection of Verizon.  R.D. at 43.  



The Recommended Decision therefore determines to keep this information proprietary, and that decision is not supported by the record evidence.  Verizon already provides this information to its CLEC and DLEC competitors, and those competitors are then free to disclose that information through marketing efforts.  Thus, there is little competitive harm left to prevent.  The OCA submits that once the information is released to Verizon’s CLEC and DLEC competitors, it is reasonable that Verizon provide this data to the public and especially to economic development agencies operating in Verizon’s service territory.  Verizon should release that information to those agencies and to the general public on the same basis as it does to its CLEC and DLEC competitors.  



The ALJ acknowledges that there is a great public need for DSL deployment information.  R. D. at 43.  The OCA presented evidence to show how the proprietary treatment of this deployment information harms the public.  R.D. at 40-43.  In contrast, Verizon presented no concrete evidence to show what harm it would suffer if, in addition to its competitors, this information were released to the public. Instead, Verizon witnesses testified that competitors might be able to use it for competitive purposes.  Tr. 384.  The Commission’s proprietary regulations require a finding that the disclosure of information alleged to be proprietary would cause substantial harm if released.  52 Pa. Code § 5.423.  The evidence presented by Verizon does not rise to a level sufficient to find that the disclosure would cause Verizon substantial harm.  In fact, the ALJ made no such finding, and thus, under the rules of the Commission, that information should be made public.

III.
CONCLUSION


WHEREFORE, for the reasons set forth above, the Office of Consumer Advocate respectfully files these Exceptions in response to certain aspects of the Recommended Decision of Administrative Law Judge Larry Gesoff.  The Recommended Decision should be modified in consideration of these Exceptions.
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� 	66 Pa.C.S. §3003(b)(6).


� 	Bell Atlantic-Pennsylvania, Inc. Petition and Plan for Alternative Form of Regulation, 82 Pa. PUC 194, 239 (1994)(appellate history ommited).  In June, 2000, Bell Atlantic-Pennsylvania changed its name to Verizon after its merger with GTE North, Inc.


� 	Verizon Pennsylvania, Inc. Petition and Plan for Alternative Form of Regulation Under Chapter 30; 2000 Biennial Update to Network Modernization Plan, Docket No. P-00930715, Order at 22 (May 15, 2002).


� 	Verizon Pennsylvania, Inc. Petition and Plan for Alternative Form of Regulation under Chapter 30; 2000 Biennial Update to Network Modernization Plan, Docket No. P-00930715, Order at 22 (May 15, 2002).


�  	Id. at 15.


� 	Verizon Pennsylvania, Inc. Petition and Plan for Alternative Form of Regulation under Chapter 30; 2000 Biennial Update to Network Modernization Plan, Docket No. P-00930715, Order at 22 (May 15, 2002).


� 	Id.


� 	Id.


	�	Re: Bell-Atlantic-Pennsylvania, Inc. Petition and Plan for Alternative Form of Regulation, 82 PaPUC 194, 239.  See also, Report of the Pennsylvania Public Utility Commission to the Governor and General Assembly, July 8, 1995 at p. 34.


	�	Id.  at 258.


� Verizon Pet. at Third Sup. to NMP. 


� Tr. 155.


� OCA St. 1 at 33.  


� OCA Com. at 37.  


� OCA Com. at 37, OCA St. 3 at 8, App. C.


� OCA St. 1 at 33.


� OCA St. 1 at 37.


� OSBA Com. at 7-8.


� OSBA Com. at 8.


� Id.


� OSBA Com. at 8.


� OSBA Com. at 8.


� Id.


� Because Verizon has already deployed DSL to 91% of Urban lines and 57% of Suburban lines, the goal of reaching 45% of lines in all areas is relevant only to Rural lines, which had DSL deployed to only 39% of such lines as of December 31, 2002.  Vz. St. 1.1 at 18.  Even so, Verizon has offered no commitment as to when the remaining 9% of Urban lines and 43% of Suburban lines will be able to purchase DSL service.


� OCA notes that Verizon in the Third Supplement proposed that it would close “the residence and business availability gap within all zones to 10% by 2007” in its Third Supplement.  When asked about the size of the “residential and business availability gap” discussed in the Third Supplement, Mr. Kramer on cross-examination was uncertain of the size of any such gap.  Tr. 195-96.  In response to an OCA data request, Verizon later explained that the DSL availability “gap” between business and residential customers is presently less than 10% in all Urban, Suburban and Rural zones.  OCA Exh. 13.  Accordingly, Verizon’s proposal to “close the gap” would not require any activity at this point and presents little value.


� OCA notes that the R.D. adopts the OCA proposal that the Rural exchange classification must be revised so that the more densely populated Rural exchanges would be reclassified as Suburban.  R.D. at 35-44.  This will necessarily change the Rural and Suburban DSL line deployment calculation.


� OSBA Com. at 8.


� Id.


� OCA notes that OSBA has proposed that DSL service must be ubiquitous, i.e. reaching all lines, and offering service at 1.544 Mbps by 2010.  OSBA Com. at 8.  In order to meet the OSBA requirements, both conditions must be met.  Ubiquitous DSL at lower speeds would not meet the OSBA requirements.


� OSBA Com. at 7-8.


� OCA notes that OSBA has accepted that DSL offered at a speed of 1.5 Mbps meets the broadband standard as set forth in Chapter 30.  66 Pa.C.S. § 3002.  


� OCA Com. at 30.


� OCA St. 1 at 32.


� OCA St. 1 at 32.


� OCA St. 3 at 8.


� Tr. 144.


� 	R.D. at 44-49.  


� 	Id. at 47; citing, Global Order Appeal at 496.


� 	Id. at 48.


� 	Id.


� 	Id.


� 	Id. at 49.


� 	Id.


� 	OCA.M.B. at 13-14; quoting, OCA St. 2-S at 13-14.


� 	Id.


� 	Id. at 15; citing, OCA St. 2-Rev. at 22.


� 	Id. at 16; citing, OCA St. 2-S at 53.


� 	Id. at 89-90; citing, OCA St. 2-Rev. at 66.


� 	OCA St. 3 at 3.


� 	See, OCA St. 1-Rev. at 3-15 and 2-Rev. at 3-7.


� 	OCA St. 3 at 9.


� 	Id.


� 	Id.


� 	R.D. at 49; quoting, OCA St. 3 at 9.


� 	OCA M.B. at 52-58.


� 	Id.
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