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1.0
Introduction: Presenting the Evidence

This paragraph is from current 2008 NRPM, reflecting on the current small competitors and marketplace. It uses data from 1997:
 “Wireless Communications Services: This service can be used for fixed, mobile, radiolocation, and digital audio broadcasting satellite uses.  The Commission established small business size standards for the wireless communications services (WCS) auction.  A “small business” is an entity with average gross revenues of $40 million for each of the three preceding years, and a ‘very small business’ is an entity with average gross revenues of $15 million for each of the three preceding years.  The SBA has approved these small business size standards. The Commission auctioned geographic area licenses in the WCS service.  In the auction, held in April 1997, there were seven winning bidders that qualified as “very small business” entities, and one that qualified as a ‘small business’ entity.”

From current 2008 NRPM: The quote below was accompanied 13 different competitive industry segments, with data ranging from 1992 -2005. No current data was used.
“…the majority of these firms are small entities that may be affected by our action.”

Some examples from the current NRIM of old data and impacted groups:

· “Competitive Local Exchange Carriers (CLECs), Competitive Access Providers (CAPs), ‘Shared-Tenant Service Providers,’ and ‘Other Local Service Providers’…. most providers…are small entities that may be affected by our action.”
· Internet Service Providers:  According to Census Bureau data for 2002, ---2,437 firms had annual receipts of under $10 million, and an additional 47 firms had receipts of between $10 million and $24,999,999.  Consequently, we estimate that the majority of these firms are small entities that may be affected by our action.”
· Internet Publishing and Broadcasting: “This industry comprises establishments engaged in publishing and/or broadcasting content on the Internet exclusively.  According to Census Bureau data for 2002, there were 1,362 firms in this category that operated for the entire year.  Of these, 1,351 had employment of 499 or fewer employees, and six firms had employment of between 500 and 999.  Consequently, we estimate that the majority of these firms small entities that may be affected by our action.” 

1.1 
Teletruth Makes the Following Claims
A) 
The FCC should never have strip-mined any of the obligations of AT&T, Verizon, Qwest et al to supply data because the FCC has no clue about the current marketplace.  We can say this because after going through the materials presented by the FCC in its  “Initial Regulatory Flexibility Act” analysis,  it is using data from 1992, 1997, 1998, 1999, 2000, 2001, 2002, and the latest  appears to be 2005, even though, as we will show, the FCC  has data that is much more current. 
B) Teletruth has filed repeatedly about the FCC’s data quality and exactly how it has impacted the entire competitive markets in the US… It has allowed the FCC to create fictional, harmful regulations that are essentially biased towards the incumbent players. 

C) We believe that the FCC’s decision using this flawed data has led to seriously flawed public policy that was both harmful to competitors, but also harmful to every residential and business telecommunications and broadband user in the form of higher prices, less choice and even a total lack of high-speed broadband, that harmed the economy.
D) This pattern of bad data permeates every current and past docket at the FCC for over a decade. 

E) The FCC violated the Regulatory Flexibility Act’s basic tenet, which requires the FCC properly examine the impacts their rulings will have on small competitors. 
F) The FCC violates section 257 of the Telecom Act, which requires the FCC to make sure that the agency eliminates “market entry barriers for entrepreneurs and other small businesses in the provision and ownership of telecommunications services and information services, or in the provision of parts or services to providers of telecommunications services and information services."
G) The FCC violates every tenet of the Data Quality Act – The agencies’ data is supposed to ‘accurate’. Using data from 1992, 1997, 1998, 2000, 2001, 2002 and 2005 for a marketplace that has dramatically changed is illegal and needs to be stopped. 

H) The use of bad data is so pronounced and has created such harms that we recommend reopening many dockets for reexamination that follows the legal mandates of the Regulatory Flexibility Act, Data Quality Act and Section 257 of the Telecom Act. 
2.0
Background 

In 2002, Teletruth filed a Regulatory Flexibility Act challenge as part of 6 different Triennial Review proceedings, claiming, in part, that the FCC was using bad data in its analysis and therefore could not make a ruling that could harm thousands of small competitors. For example, in Docket CC 02-338 proceeding, the FCC was quoting 1997 data about the size of the Internet Service Provider (ISP) market for 2002, and had other data that was from 1992. This gave a totally distorted view to the size of this market.

In fact, in the original Notice of Proposed Rulemaking for the Triennial Review, CC 01-338, December 2001, the FCC simply ignored almost any mention of Internet Service Providers in the entire document, including the “Initial Regulatory Flexibility Act” Analysis. Based on discussions with the FCC staff, it is now clear that the FCC only included Internet Service Providers in the Triennial’s decision in 2003 based on our complaint. 

However, in 2004 the FCC never updated that same bad 1997 data in its Triennial Review (Initial Regulatory Flexibility Act Analysis) — then 8 years old. The data by the FCC in 1997 only found 2,751 companies. However, as we pointed out to the FCC in our 2002 filing, in 2001, Boardwatch published a listing of over 7300 ISPs.

The FCC’s responses to our previous complaints were laughable and had tragic consequences as the FCC held to put over thousands of Internet Service Providers out of business.
· FCC's ISP Announcement to eliminate line-sharing for Internet providers.

· http://www.teletruth.org/docs/FCCISPelimDOC-260433A1.doc (doc.)

· The FCC Response to Teletruth/NIA Complaint

· http://www.teletruth.org/docs/FCCTeletruthundbundlingorder.pdf (PDF)

· The FCC's Original Unbundling Order

· http://www.teletruth.org/docs/undbundlingorder.doc (doc.)

· Teletruth's original filing

· http://www.teletruth.org/docs/TeletruthNIAISPnumbersDataQualityAct.pdf (PDF)
2.1 
The FCC claimed that it was not required to do an impact study on ‘entities’ it does not directly regulate. (Source: WC Docket No. 04-313, CC Docket No. 01-338, ORDER ON REMAND Adopted: December 15, 2004 Released: February 4, 2005)
“First, we reject TeleTruth’s contention that the Commission fails to assess the impact of its unbundling rules on small Internet Service Providers (ISPs), and that this failure violates the RFA.2 Although we understand that our rules will have an economic impact in many sectors of the economy, including the ISP market, the RFA only requires the Commission to consider the impact on entities directly subject to our rules. The RFA is not applicable to ISPs because, as we previously noted, ISPs are only indirectly affected by our unbundling actions.3 In the interest of ensuring notice to all interested parties and out of an abundance of caution, we have previously included ISPs among the entities potentially indirectly affected by our unbundling rules, although we have been explicit in emphasizing that ISPs are only indirectly affected by these rules. On this subject, we note that the D.C. Circuit has consistently held that the RFA imposes no obligation to conduct a small entity impact analysis of effects”
2.2
The FCC Does Regulate ISPs On Multiple Levels.
This “we do not regulate” is patently a lie. The FCC does regulate the ISPs. It regulates the transmission services that the ISPs depend on to reach their customers. In 2004, when the FCC removed the requirements to provide line-sharing to independent ISPs it stated: 

”…the Order requires that facilities-based wireline broadband Internet access service providers continue to provide existing wireline broadband Internet access transmission offerings, on a grandfathered basis, to unaffiliated ISPs for one year.  The Order also requires facilities-based providers to contribute to existing universal service mechanisms based on their current levels of reported revenues for the DSL transmission for a 270-day period after the effective date of the Order or until the Commission adopts new contribution rules, whichever occurs earlier.”

Thus, a customer of Verizon local service or AT&T local service the purchased DSL can no longer select an independent ISP of their choice. 
· A link to the FCC’s FCC's ISP Announcement to eliminate line-sharing for Internet providers.

· http://www.teletruth.org/docs/FCCISPelimDOC-260433A1.doc (doc.)
This is only one of hundreds of documents that show that the FCC regulates different aspects of the ISPs by regulating its ability to use services that were guaranteed under the Telecom Act and most mergers. 

We note that ever since the FCC changed the definition of broadband from a ‘telecommunication service, to an “interstate information service”, the FCC now controls the ISP business.
We also point out that the FCC specifically claims in the current NRPM that the FCC’s actions many harm “the majority of these firms are small entities that may be affected by our action.”  
 “Internet Service Providers According to Census Bureau data for 2002, there were 2,529 firms in this category that operated for the entire year.  Of these, 2,437 firms had annual receipts of under $10 million, and an additional 47 firms had receipts of between $10 million and $24,999,999. Consequently, we estimate that the majority of these firms are small entities that may be affected by our action.”  

2.3  
FCC Claimed that Using Old Data Is Allowable. 
The FCC claimed that using 1997 data was allowable because it was based on census data.
“We also reject TeleTruth’s argument that the Commission violates the RFA by relying on outdated 1997 Census Bureau data to identify the number of ISPs potentially affected by our final rules in the IRFA. The 1997 Census Bureau data were and still are the most current data available. According to TeleTruth, data compiled by both the SBA and Boardwatch/ISP-Planet, an ISP-focused periodical, indicate that the number of ISPs is close to 7,000, rather than the 2,751 ISPs identified by the IRFA. Although TeleTruth cites to higher numbers, the Census Bureau has not released the more recent (2002) results for telecommunications providers or for ISPs. Thus, the IRFA in this proceeding and this FRFA appropriately rely on the most up-to-date 1997 Census Bureau data and therefore comply with the RFA.”
The truth of it is, when the final decision emerged, SBA had updated its numbers and yet the FCC’s final decision quoted the older data. 

The FCC also claimed that it did not violate the Data Quality Act using old data because it was allowable as it was from the Census bureau. 
“We disagree with TeleTruth’s claim that by relying on 1997 Census Bureau data in the IRFA, the Commission violates the Data Quality Act (DQA).8 We conclude that the IRFA’s description of the ISP marketplace based on 1997 Census Bureau data was consistent with the Commission’s DQA guidelines. As an initial matter, the DQA requires federal agencies to issue information quality guidelines ensuring the quality, utility, objectivity and integrity of information that they disseminate, and to provide mechanisms by which affected persons can take action to correct any errors reflected in such information. In 2002, the Commission adopted guidelines implementing the DQA stating that it is dedicated to ensuring that all data that it disseminates reflect a level of quality commensurate with the nature of the information. Specifically, these guidelines require the Commission to review and substantiate the quality of information before it is disseminated to the public and describe the administrative mechanisms allowing affected persons to seek and obtain correction of information that does not comply with the guidelines. By relying on the most recent Census Bureau data, the Commission complied with DQA guidelines as the Census Bureau is the leading source of high-quality data of the sort set forth in the IRFA – and a source on which we have consistently relied. In this regard, we note that the Census Bureau data and SBA generic small business size standards track each other precisely, as intended by both the Census Bureau and SBA.”

As we will show, the use of this bad data allowed the FCC to make a terrible decision that essentially harmed the entire independent ISP market – not through competition and free market use of the utility, but from the FCC’s decision based on bad data. 

2.4
The FCC Suggested That Teletruth Should Take Legal Actions. 
“TeleTruth DQA Reply at 1-10. See TeleTruth TRO Reply at 15. TeleTruth also argues that the Triennial Review Order and other Commission orders have violated the DQA in various respects. See TeleTruth TRO Reply at 18-25. We need not reach the merits of these complaints in this remand proceeding. To the extent a party believes that a Commission order has violated federal law, that party should seek recourse in the context of a petition for reconsideration of the order at issue or before an appropriate court, not in the context of a subsequent rulemaking proceeding.”
One would expect that the agency would actually clean up its act when it was faced with data issues and not circle the wagons and suggest we take legal actions. The problem here is simple --- virtually no small business has $100,000 or more to take a legal challenge against a regulatory agency. The FCC knows this so it can put the burden back on those it knows do not have the resources to challenge their bad decisions relating to small business. 

3.0 
Our Case against the FCC: Regulatory Flexibility Act Violations 

Information about the Regulatory Flexibility Laws by SBA’s Office of Advocacy http://www.sba.gov/advo/laws/law_lib.html 

3.1
FCC Is required to do Essentially an Impact Study on Small Businesses Harms
Under the Regulatory Flexibility Act, the FCC is required to do essentially an impact study to examine just how their decision will harm these small competitors, and what alternatives they should put into place. (Source: A Guide to the Regulatory, Flexibility Act, U.S. Small Business Administration Washington, D.C., May 1996).

”The RFA requires federal agencies to consider the impact of regulations on small entities in developing the proposed and final regulations. If a proposed rule is expected to have significant economic impact on a substantial number of small entities, an initial regulatory flexibility analysis must be prepared. “

This current document lists 54 different small categories of companies and at least 13 of them have identical language   “…the majority of these firms are small entities that may be affected by our action.”

3.2 
The FCC Has Failed to Deliver a ‘Factual Basis” of the Impacted Small Businesses And Used ‘Boilerplate’ Information. 
Advocacy writes: 

“What is a “factual basis?” The Office of Advocacy interprets the “factual basis” requirement to mean that, at a minimum, a certification should contain a description of the number of affected entities and the size of the economic impacts and why either the number of entities or the size of the impacts justifies the certification.”

This issue of having a “factual basis” also requires that the FCC DOES NOT use ‘boilerplate’ data, which we argue was done in this and virtually every other Reg Flex analysis. 

“Prior to the enactment of SBREFA amendments in 1996, the RFA required only that a certification be supported by a ‘succinct statement explaining the reasons for the certification,’ and since such statements were not subject to judicial review, even as part of the record on review, agencies could avoid substantive explanations by using boilerplate certifications. The amended version of the RFA now requires that certifications be supported by a ‘statement of factual basis.’ In amending the RFA, Congress intended that agencies should do more than provide boilerplate and unsubstantiated statements to support their RFA certifications.”
3.3
 Total Boilerplate 

To demonstrate the total irony of the FCC’s boilerplate approach, the paragraph on the left is from the current Docket, 2008, while an IDENTICAL paragraph appeared in the decision in 2005 that we had previously filed in. Both quote data from 1999. (WC Docket No. 04-313, CC Docket No. 01-338, ORDER ON REMAND Adopted: December 15, 2004 Released: February 4, 2005.) There are whole sections of the 2008 document that have been used since at least 2005 it seems. 
Exhibit 1
Identical Sections of the Regulatory Flexibility Act Attachments
February 2005, September 2008.

	2008

1. seq level0 \h \r0 

seq level1 \h \r12 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 Broadband Personal Communications Service.  The broadband Personal Communications Service (PCS) spectrum is divided into six frequency blocks designated A through F, and the Commission has held auctions for each block.  The Commission defined “small entity” for Blocks C and F as an entity that has average gross revenues of $40 million or less in the three previous calendar years. For Block F, an additional classification for “very small business” was added and is defined as an entity that, together with its affiliates, has average gross revenues of not more than $15 million for the preceding three calendar years.” These standards defining “small entity” in the context of broadband PCS auctions have been approved by the SBA. No small businesses, within the SBA-approved small business size standards bid successfully for licenses in Blocks A and B.  There were 90 winning bidders that qualified as small entities in the Block C auctions.  A total of 93 small and very small business bidders won approximately 40 percent of the 1,479 licenses for Blocks D, E, and F.  On March 23, 1999, the Commission re-auctioned 347 C, D, E, and F Block licenses.  There were 48 small business winning bidders.  On January 26, 2001, the Commission completed the auction of 422 C and F Broadband PCS licenses in Auction No. 35.  Of the 35 winning bidders in this auction, 29 qualified as “small” or “very small” businesses.  Subsequent events, concerning Auction 35, including judicial and agency determinations, resulted in a total of 163 C and F Block licenses being available for grant.  
	2005

18. Broadband PCS. The broadband PCS spectrum is divided into six frequency blocks designated A through F, and the Commission has held auctions for each block. The Commission defined “small entity” for Blocks C and F as an entity that has average gross revenues of $40 million or less in the three previous calendar years.56 For Block F, an additional classification for “very small business” was added and is defined as an entity that, together with its affiliates, has average gross revenues of not more than $15 million for the preceding three calendar years.”57 These standards defining “small entity” in the context of broadband PCS auctions have been approved by the SBA.58 No small businesses, within the SBA-approved small business size standards bid successfully for licenses in Blocks A and B. There were 90 winning bidders that qualified as small entities in the Block C auctions. A total of 93 small and very small business bidders won approximately 40 percent of the 1,479 licenses for Blocks D, E, and F.59 On March 23, 1999, the Commission re-auctioned 347 C, D, E, and F Block licenses. There were 48 small business winning bidders. On January 26, 2001, the Commission completed the auction of 422 C and F Broadband PCS licenses in Auction No. 35. Of the 35 winning bidders in this auction, 29 qualified as “small” or “very small” businesses. Subsequent events, concerning Auction 305, including judicial and agency determinations, resulted in a total of 163 C and F Block licenses being available for grant. 




This is only one of many exact sections about the various industry segments. But it gets a lot worse once when we examined the specifics of any of these boilerplate paragraphs. 
3.4 Competitive Areas Harmed 
The FCC lists 54 different competitive areas that are being discussed with the majority representing small competitive businesses that are harmed. This list is just some of the groups, not including large subsets, such as different types of wireless providers, or online services. 
Exhibit 2 Competitive Markets Impacted by the FCC’s Decision

1. Competitive Local Exchange Carriers (CLECs), Competitive Access Providers 

2. Shared-Tenant Service Providers and Other Local Service Providers.  

3. Local Resellers 

4. Toll Resellers  

5. Payphone Service Providers (PSPs) 

6. Interexchange Carriers (IXCs) 

7. Operator Service Providers (OSPs)
8. Prepaid Calling Card Providers

9. 800 and 800-Like Service Subscribers
10. Wireless Carriers and Service Providers

11. Wireless Telecommunications Carriers (except Satellite)  

12. Common Carrier Paging.  

13. Wireless Communications Services

14. Wireless Telephony.  

15. seq level0 \h \r0 

seq level1 \h \r12 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 Broadband Personal Communications Service.  

16. Narrowband Personal Communications Services.  

17. 220 MHz Radio Service – Phase I Licensees.  

18. 220 MHz Radio Service – Phase II Licensees.  

19. 800 MHz and 900 MHz Specialized Mobile Radio Licenses  

20. 700 MHz Guard Band Licensees  

21. Rural Radiotelephone Service 

22. Air-Ground Radiotelephone Service 

23. Aviation and Marine Radio Services 

24. Fixed Microwave Services  

25. Offshore Radiotelephone Service  

26. 39 GHz Service  

27. Wireless Cable Systems

28. 218-219 MHz Service.  

29. 24 GHz – Incumbent Licensees.  

30. 24 GHz – Future Licensees  

31. Satellite Service Providers

32. Satellite Telecommunications

33. Cable and OVS Operators

34. Cable and Other Program Distribution   

35. Cable Companies and Systems 

36. Cable System Operators  

37. Open Video Services  

38. Electric Power Generation, Transmission and Distribution

39. Electric Power Generation, Transmission and Distribution  

40. Internet Service Providers, Web Portals and Other Information Services

41. Internet Service Providers 

42. Web Search Portals  

43. Data Processing, Hosting, and Related Services
44. All Other Information Services  

45. Internet Publishing and Broadcasting  

3.5
The FCC’s Data In The Current IRFA Uses Data From 1992, 1997, 1998, 1999, 2000, 2001, 2002 And 2005 And It Is Never The Most Current Data Available. 

Using data from 1992, 1997, 1998, 1999, 2000, 2002, and 2005 is simply not acceptable, nor is it even  the latest data the FCC actually could use from its own previous decisions.  This is a summary of some of the small businesses that were listed under wireless carriers and wireless broadband companies. The FCC uses the ‘auction’ information, which in the case of 1992 is 16 years ago, to discuss the current markets. It is not the most recent data by any stretch of the imagination. 

Exhibit 3
Wireless Small Businesses Listed in the FCC’s IRFA, FCC 08-203
	Wireless Carriers
	
	

	Paging
	 804
	

	Cellular and Other Wireless Telecommunications
	1,378
	

	Cellular service, Personal Communications Service (PCS), or Specialized Mobile Radio (SMR
	432
	

	Common Carrier Paging.  
	360
	

	Paging Metropolitan Economic Area licenses
	57
	2000

	Wireless Communications Services.  
	8
	1997

	Wireless Telephony.  
	221
	1997

	Broadband Personal Communications Service -C
	90
	1997

	Broadband Personal Communications Service D, E, and F
	93
	1999

	Broadband Personal Communications Service 347 CDE
	48
	1999

	Broadband PCS 422 C and F
	29
	2001

	Narrowband Personal Communications Services
	
	

	220 MHz Radio Service – Phase I Licensees
	1,515
	1992

	220 MHz Radio Service – Phase II Licensees
	39
	1998

	Phase II: 216 EA licenses and 9 EAG licenses
	14
	1998

	800 MHz and 900 MHz Specialized Mobile Radio Licenses
	60
	

	700 MHz Guard Band Licensees.  
	6
	2000

	39 GHz Service.  
	18
	2000

	Wireless Cable Systems.  small MDS (now BRS) and LMDS 
	
	

	LMDS auctions
	133
	1998-99


3.6
Tracking One Market from 1997
Just putting in boilerplate information about a market is not bad in and of itself. But what happens when the FCC fails to track what the paragraph discusses – the number of small entities. 
Let’s go through the information supplied in this one paragraph and ask the fundamental question what happened to the 8 winning bidders mentioned in this paragraph and is it valid to use data from 1997. 
 “Wireless Communications Services.  This service can be used for fixed, mobile, radiolocation, and digital audio broadcasting satellite uses.  The Commission established small business size standards for the wireless communications services (WCS) auction.  A “small business” is an entity with average gross revenues of $40 million for each of the three preceding years, and a “very small business” is an entity with average gross revenues of $15 million for each of the three preceding years.  The SBA has approved these small business size standards. [1]  The Commission auctioned geographic area licenses in the WCS service.  In the auction, held in April 1997, there were seven winning bidders that qualified as “very small business” entities, and one that qualified as a “small business” entity.”

Teletruth went to the actual auction information and tracked the companies since 1997— We did all this using Google and Yahoo searches, as well as the SEC’s EDGAR database and the FCC materials.  The FCC could have done the exact same thing.  
To sum up. 4 of the 8 spectrum companies’ licenses were sold off by 2002, one company never rolled out their services, one company couldn’t be found, and two others are non-profit co-operatives who receive USF funds 
Exhibit 4
Wireless Spectrum Auction "Designated Entities", 1997
	Bal\Rivgam, L.L.C. 
	Signed a deal with Gabelli and sold off spectrum to Nextwave. Was supposed to roll out "the first commercial 2.3 GHz WCS network in the U.S”

	Omnipoint Data Company, Inc.
	Omnipoint completed a merger with VoiceStream Wireless. On May 31, 2001, Deutsche Telekom AG (German company) acquired 100% VoiceStream. 

	Telecorp Management Corp Inc
	In 2002, TeleCorp became a wholly-owned subsidiary of AT&T Wireless.

	Pioneer Telephone Association, Inc
	Cooperative, non profit.

	Valley Telephone Cooperative, Inc.
	Cooperative, non-profit

	Metricom, Inc.  
	Went Bankrupt in 2003. In November 1999, the Company issued and sold to MCI WorldCom, Inc. 30 million shares at $10 per share, Vulcan Ventures got 30 million shares at $10 per share, for $600 million.

	Pacific Triangle Communications
	Can’t find post 1997 auction. Most likely a spectrum speculator

	Cellutec   
	Never rolled out anything and asked for an extension of buildout requirements in 2007.


Source of Designated Entities (Small and Very Small Business):

http://www.fcc.gov/Bureaus/Wireless/Public_Notices/1997/d970886a.html   

Here are some of the highlights we found. 
A)   
The FCC had more recent data on many of these companies. For example, in the case of Telecorp, the FCC knew about this transaction as they had to approve it in 2002. 

http://www.fcc.gov/transaction/attwireless-telecorp.html
B) 
Giving very small business spectrum to large corporate concerns that consolidated the industry should have been noticed early on as it has raised havoc with the rights of small businesses ability to compete. 

In 2006, Teletruth filed a complaint with the FCC over the fact that these ‘designated entities were no more than extensions of vary large companies who were able to bid as ‘very small companies. Verizon, AT&T and other firms saved billions in discounted licenses. We estimate that it cost the US citizens over $8 billion dollars. It also helped to freeze out legitimate small businesses that could have delivered innovative new services. 

Our Complaint: 
http://www.teletruth.org/docs/wirelesscomplaintfin.pdf 
If the FCC had actually tracked these companies as it was required to do, it could have noticed this pattern years ago. It failed to do its job. 

C)
 The FCC had the power to redo the Regulatory Flexibility Act to discuss what had occurred to the companies they mentioned in bulk. In fact, the FCC's own merger decision of Telecorp in 2002, or the tracking the legal actions against Gabelli, all should have been put into this analysis. 
D) 
Did the FCC receive any compensation for the 25%-35% discounts that were applied to this auction when these companies were sold?
E) 
BalRivgam 

BalRivgam was supposed to create competitive wireless broadband service. 


”3/24/2005, Broadband Wireless Business Magazine - MegaBroadband Deploys Navini's 2.3 GHz Gear MegaBroadband is launching broadband wireless access service in Bristol County, Mass., using equipment from Navini Networks. MegaBroadband, which is owned by MegaNet Communications, has partnered with BalRivgam, a holder of licensed WCS spectrum (2.3 GHz), for the deployment.”

http://209.85.165.104/search?q=cache:FcOI2kFWilIJ:www.onelasvegas.com/wireless/MA.html+BalRivGam+1997&hl=en&ct=clnk&cd=7&gl=us
Instead, the company, as far as we can tell, also cut a deal with Gabelli  Group  Capital  Partners  to “finding  potential  candidates  to  acquire  certain  assets of

Bal/Rivgam”.     http://www.secinfo.com/ds498.5E3.9.htm 
Gabelli was taken to court by the Justice Department and the FCC for manipulating wireless auctions: 

“…And a civil suit involving the Justice Department and the Federal Communications Commission that alleges he fraudulently manipulated FCC auctions for cellphone licenses intended for minorities and small-business owners has, at best, raised questions about his business ethics.”
http://money.cnn.com/magazines/fortune/fortune_archive/2006/06/26/8379985/index.htm
F) 
Telecorp
Telecorp was another company to get spectrum in the 1997 auctions. It was sold to AT&T in 2002. The FCC of course knows this occurred. This is the FCC’s homepage for the merger --- from 2002
http://www.fcc.gov/transaction/attwireless-telecorp.html 

Telecorp PCS, Inc. and AT&T Wireless Services, Inc.
“TeleCorp PCS, Inc. (“TeleCorp”) and AT&T Wireless Services, Inc. (“AT&T Wireless”) have filed applications pursuant to Sections 214 and 310(d) of the Communications Act of 1934, as amended, seeking Commission approval to transfer control of licenses and authorizations currently controlled by subsidiaries and affiliates of TeleCorp. This transfer of control would take place as the result of a proposed merger, whereby TeleCorp would become a wholly-owned subsidiary of AT&T Wireless. These applications pertain to licenses for the Personal Communications Services (“PCS”), Fixed Microwave Services, 39 GHz, Local Multipoint Distribution Service (“LMDS”), and International Section 214 authorizations.” 

G)  
Omnipoint 
A simple search on the SEC’s EDGAR database finds this information: Omnipoint was sold in 2000, only 3 years after the original auctions. 
http://www.sec.gov/Archives/edgar/data/1002532/000089102001500303/v77110e10-q.txt
“On February 25, 2000, Omnipoint completed a merger with VoiceStream Wireless Corporation ("VoiceStream"), (the "VoiceStream/Omnipoint Merger"), and is now a subsidiary of VoiceStream. References to "VoiceStream" refer to VoiceStream and its subsidiaries, including Omnipoint, unless the context requires otherwise. VoiceStream also provides PCS services in urban markets in the United States using GSM.

On May 31, 2001, Deutsche Telekom AG ("Deutsche Telekom") acquired 100% of the common shares of VoiceStream. The merger qualified as a tax-free reorganization. VoiceStream shareholders received for each VoiceStream common share either 3.6693 shares of Deutsche Telekom stock and $15.7262 in cash, 3.6683 shares of Deutsche Telekom stock and $15.9062 in cash or 3.7647 shares of Deutsche Telekom stock. After the acquisition, Deutsche Telekom transferred all of its VoiceStream shares to T-Mobile International AG ("T-Mobile"). T-Mobile is a wholly owned subsidiary of Deutsche Telekom and is the holding company for Deutsche Telekom's GSM wireless operations primarily in Europe and the United States. Upon consummation of the merger and the transfer by Deutsche Telekom of all of its Omnipoint common shares to T-Mobile (hereafter referred to as "the T-Mobile merger"), VoiceStream common shares were deregistered and delisted from NASDAQ and are no longer publicly traded.”
In short, the fact that the FCC used boilerplate data is bad enough; but it is worse that it did not update data that was easily available is a fatal flaw. It harmed all small businesses over the last decade. In this case it harmed the legitimate small businesses who wanted spectrum by inflating prices, and it harmed customers in that it did not bring in new competitors but help the already established companies to consolidate the marketplace. 
3.7
Harming the ISPs with 2002 Data

This paragraph is from the current 2008 Docket. It is using data pertaining to the independent ISP companies. 
“Internet Service Providers.  The SBA has developed a small business size standard for Internet Service Providers (ISPs).  ISPs “provide clients access to the Internet and generally provide related services such as web hosting, web page designing, and hardware or software consulting related to Internet connectivity.” Under the SBA size standard, such a business is small if it has average annual receipts of $23 million or less. According to Census Bureau data for 2002, there were 2,529 firms in this category that operated for the entire year. Of these, 2,437 firms had annual receipts of under $10 million, and an additional 47 firms had receipts of between $10 million and $24,999,999.  Consequently, we estimate that the majority of these firms are small entities that may be affected by our action.”  

As we pointed out in our background, using 6 year old data (or 8 year old data) clearly is a violation of basic principles of market research. For example, in this case using data from 2002, the FCC’s decisions on lines-haring had yet to happen, AT&T and MCI were still the largest competitors to SBC and Bell Atlantic soon to be Verizon, and the entire market was changing, in a large part because of the consolidation of the Verizon and the New-AT&T.

In the line sharing analysis, the FCC used data from 1997, which essentially, as we will show, gave a distorted picture of the ISP market. 
3.8
FCC Data Is Not the Most Recent and Has Mistakes
The FCC is not using the most current Data. There is later information than 2002 from the Census. This timeline was taken directly from the Census bureau. It shows that there is data from 2003, 2004 and 2005 which is more accurate.  

Here is the links to 2003, 2004, 2005 and 2006 data provided by the Census, 

· 2003 data for ISPs 
· http://www.census.gov/epcd/susb/2003/us/US51.HTM
· Data 2004 for ISPs. 

· http://www.census.gov/epcd/susb/2004/us/US51.HTM
· Data 2005 for ISPs. 

· http://www.census.gov/epcd/susb/2005/us/US51.HTM
The Census released data from 2006, updated March 2008. Table 3.4.1. Internet Service Providers (NAICS 518111) – Estimated Sources of Revenue and Expenses for Employer Firms: 2004 through 2006 http://www.census.gov/svsd/www/services/sas/sas_data/sas51.htm
3.9  
 Did the FCC Make a Mistake and Lowball the Entire ISP Market for 2002?
According to the 2002 Census, online information services had 7,627 companies, which dovetails into other statistics published by other sources, such as ISP Planet. 

http://www.census.gov/epcd/susb/2002/us/US51.HTM 

DATE: “NAICS CODE:514191 On-line information services 7,627 firms”
We note that there is also a big discrepancy in the FCC’s statistics pertaining to the ISPs in 2002. This is the coding from the information provided by the Census for Internet Service Providers. The FCC uses the 518111 number. 
Exhibit 5
The Different Census Industry Indexes

	2007
NAICS
	2002
NAICS
	1997
NAICS
	Corresponding Index Entries

	517919
	518111
	514191
	Dial-up Internet service providers, using client-supplied telecommunications connections

	517919
	518111
	514191
	Internet service providers, using client-supplied telecommunications (e.g., dial-up ISPs)

	517919
	518111
	514191
	On-line access service providers, using client-supplied telecommunications (e.g., dial-up ISPs)


The FCC has these footnotes as part of the ISP paragraph.
· 
 U.S. Census Bureau, “2002 NAICS Definitions: 518111 Internet Service Providers,”  http://www.census.gov/epcd/naics02/def/NDEF518.HTM. 

· 
 13 C.F.R. § 121.201, NAICS code 518210.

· 
 U.S. Census Bureau, 2002 Economic Census, Subject Series:  Information, “Establishment and Firm Size (Including Legal Form of Organization),” Table 4, NAICS code 518111 (issued Nov. 2005).
When you go to http://www.census.gov/epcd/susb/2002/us/US51.HTM which is the same information being used for 2003, 2004, 2005, with the matching category, it shows 7,627, not the FCC’s number of 2,529. 
The FCC is also referencing 518210, which is not Internet service providers but Data Hosting. http://www.census.gov/epcd/naics02/def/NDEF518.HTM#N5182 
“518210 Data Processing, Hosting, and Related Services. This industry comprises establishments primarily engaged in providing infrastructure for hosting or data processing services. These establishments may provide specialized hosting activities, such as web hosting, streaming services or application hosting, provide application service provisioning, or may provide general time-share mainframe facilities to clients. Data processing establishments provide complete processing and specialized reports from data supplied by clients or provide automated data processing and data entry services.” 
3.10 Accurate FCC Assessment Could have Changed the Triennial Review and Other  

  
Rulings Pertaining to ISPs. 

The FCC bad stats missed the rise and fall of the ISP markets. According to the Census, in 2000 there were 9335 independent, mostly small ISPs operating in America. By 2005, there has been a 45% drop in the number of independent ISPs in the US.
EXHIBIT 6
US Internet Service Providers (ISPs) Source: Census.

	
	1997
	1998 
	1999
	2000
	2001
	2002
	2003
	2004
	2005

	Companies: 
	2,751 
	4,915
	7,099
	9,335
	8,450 
	7,627
	4,249
	4,327
	4,417

	
	FCC:
	
	
	
	
	2,529
	
	
	


The FCC never examined this timeline accurately as it used data in 2002 from 1997, did not examine that the FCC’s decision as well as a lack of enforcement quickly lowered the ISPs’ ability to compete. 
3.11 
Virtually ALL of the Data Quoted is from the Previous “Trends in Telephone Service Report”, using 2005 Data. 

In footnote after footnote for many of the Markets, the FCC quotes an FCC Report called “Trends in Telephone Service” The FCC quotes are directly from a report that relies on data from 2005.   These footnotes below are for Local Resellers, Toll Resellers, Payphone Service Providers (PSPs), and Interexchange Carriers (IXCs).  

Footnotes: 


 Trends in Telephone Service at Table 5.3.  


 Trends in Telephone Service at Table 5.3.


 Trends in Telephone Service at Table 5.3.


 Trends in Telephone Service at Table 5.3.

In August, 2008, the FCC released an updated version using data from 2007 vs the previous report, which uses data from 
http://www.fcc.gov/wcb/iatd/trends.html
2008 Report. Released 8/08. News Release | Report (Acrobat Format) 
2007 Report. Released 2/07. News Release | Report (Acrobat Format)
The FCC could have used the more accurate information that was available a month before the FCC released its document but should have been available much earlier for staff to examine. It is clear that the FCC’s failure to use the most accurate data is a clear indication that it just doesn’t care about data. 
4.0  
Data Quality Act Violations
Virtually everything we’ve included in our section on the FCC’s IRFA is a Data Quality Act violation.  (From FCC: “Implementation of Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of Information Pursuant to Section 515 of Public Law No. 105-554, October 8, 2002.)
“Our guidelines substantially follow the provisions of the OMB Guidelines, which interpret many key statutory terms, such as “information,” “disseminate,” “quality,” “objectivity,” “utility,” and “integrity.”  We will utilize definitions of these terms for our guidelines that largely incorporate OMB’s definitions, with some modifications to take into account the Commission’s unique processes.  For example, we provide additional clarifying definitions related to FCC adjudicative processes but do not elaborate on terms such as “influential.”  
First, the information provided is “influential” as rules and laws are being created by the FCC that impacts not only all competitors but also all residential and business customers.  It  also lacks ‘quality’, as the data, as we discussed is not ‘quality’ but quantity – using data from 1997 for example, when there is better, more updated information, is not quality. If the FCC presented this information in a basic statistics class they would fail. 

The FCC also defines some of the other terms including “objectivity” and “utility”. 

“Objectivity involves two distinct elements, presentation and substance.  In a substantive sense objectivity means that, where appropriate, data should have full, unbiased, reliable, accurate, transparent documentation; and error sources affecting data quality should be identified and disclosed to users.” 

“Utility refers to the usefulness of the information to its intended users, including the public.  In assessing the usefulness of information that the Commission disseminates to the public, the Commission will consider the uses of the information not only from the perspective of the Commission but also from the perspective of the public.”  

Obviously, the FCC’s data fails to be unbiased, reliable, or accurate. Using data from 1997 to describe a market over a decade later is not accurate, but it also is biased, as the FCC’s bias has been to harm entire classes of competitors that they are required to examine. 

And finally, it lacks utility – the FCC’s data does not present accurate data so it distorts any picture of the market that is presented to the public. 

5.0  
Forbearance Issues and the Implications of Bad Data. 
The FCC has stated in the current NRPM that it has removed many of the requirements on AT&T, Verizon and Qwest to supply virtually any data on multiple topics. 
“In this Order, we grant significant forbearance from carriers’ obligation to file Automated Reporting Management Information System (ARMIS) Reports 43-05, 43-06, 43-07, and 43-08 (collectively, the “ARMIS service quality and infrastructure reports”).  In particular, with certain limited exceptions, we find that the section 10 criteria are met for the ARMIS service quality and infrastructure reports, subject to certain conditions.  Therefore, we grant certain conditional forbearance with respect to all carriers currently subject to those reporting requirements.”  

The FCC also asks if it should collect aggregated industry data: 

“We also recognize, however, that the Commission has continually sought to ensure that it has access to the data necessary for its public safety and broadband policymaking, and that certain infrastructure and operating data might be useful, but only if collected on an industry-wide basis.  We therefore seek comment on whether such data should be collected from all relevant providers in furtherance of those goals.  In addition, certain service quality and customer satisfaction data might be useful, but only if collected on an industry-wide basis.  Therefore, we seek comment on whether the Commission should collect such data on an industry-wide basis.”   
And poor AT&T makes the claims that they are being singled out for having to file data at the FCC.

“AT&T observes that these ARMIS reports are collected from only a discrete subset of the industry.
  Thus, AT&T asserts that, to the extent that there is a possible federal need for certain data, they should be collected on an industry‑wide basis, rather than through the current ARMIS service quality and infrastructure reports.

The FCC claims that the current decisions are based on fulfilling section 10.
“Section 10(a)(2) of the Act requires the Commission to determine whether continued enforcement of these filing requirements is necessary to protect consumers.” 

Teletruth examined the basic information to allow for forbearance and regulatory flexibility. 

http://www.law.cornell.edu/uscode/47/usc_sec_47_00000160----000-.html 
The section makes it clear that:

“(1) enforcement of such regulation or provision is not necessary to ensure that the charges, practices, classifications, or regulations by, for, or in connection with that telecommunications carrier or telecommunications service are just and reasonable and are not unjustly or unreasonably discriminatory; 
(2) enforcement of such regulation or provision is not necessary for the protection of consumers; and 
(3) forbearance from applying such provision or regulation is consistent with the public interest. 
(b) Competitive effect to be weighed 
In making the determination under subsection (a)(3) of this section, the Commission shall consider whether forbearance from enforcing the provision or regulation will promote competitive market conditions, including the extent to which such forbearance will enhance competition among providers of telecommunications services. If the Commission determines that such forbearance will promote competition among providers of telecommunications services, that determination may be the basis for a Commission finding that forbearance is in the public interest. 

We have just proven that the FCC has no clue about the state of competition in the US. It is using information that is a decade old. It has not, therefore accurately weighed the competitive effect, 
Teletruth has filed multiple Data Quality Act complaints on the condition of the FCC’s current overall data collection on topics including the FCC’s broadband statistics and the FCC’s phone bill information. 

http://www.newnetworks.com/Teletruthdataqualityfilings.htm
Secondly, less data is not in the public interest. Our other Data Quality Act complaints on phone bill charges, for example, showed that the FCC stopped to accurately track the cost of service and there is no competition to lower local or long distance rates.

AT&T has had massive increases on their long distance customers, and Verizon and AT&T continuously raise local rates, which can not be happening in a competitive market. 

· Local Rates in New York City:

· http://www.niemanwatchdog.org/index.cfm?fuseaction=Ask_this.view&askthisid=233 
· Long Distance Rates for AT&T and MCI

· http://www.niemanwatchdog.org/index.cfm?fuseaction=Background.view&backgroundid=148
· Our Data Quality Act Complaint on AT&T and MCI’s practice of Harvesting Customers

· http://www.newnetworks.com/dataqualityharvest.htm 

And finally, besides the harm to competition from bad data, Teletruth, a nationwide, independent, non-funded watchdog organization can not fullfill its basic job to protect the public interest if the data that we use regularly is no longer available. 

For example, Teletruth used the number of lines information in 2 class action suits against Verizon New Jersey to establish size of market and other issues pertaining to special access lines. We are using the data on cost allocations in our next case which deals with the fact that Verizon and AT&T are illegally cross-subsidizing, using customer-funding that is supposed to be used for utility upgrades to fund FiOS and U-Verse, both ‘interstate information services’. 

And there is a host of other data points we use regularly from the FCC’s ARMIS report pertaining the business operations based on state data. 

In Conclusion: 
The FCC should never have even considered forbearance of basic fundamental information because it does not have accurate information to substantiate and prove its case.  It is not in the public interest and fails the basic standards to “enhance competition among providers of telecommunications services”.  If the FCC wants to make sure that the public interest is served, it should open a new Docket on the quality of the FCC’s data --- before legal actions are taken to correct these outrageous practices of using decade old data and claiming it reflects current market trends or needs. 
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