[image: image1.png]Tfuf



[image: image1.png]


Before the

Federal Communications Commission

Washington, D.C. 20554

In the Matter of 
	ALL FCC Notice of Inquiries and             ) Rulemakings Since the Year 2000.            )
All National Broadband Plan Dockets.       )
 
	Too Many to Include.


OMNIBUS DATA QUALITY ACT COMPLAINT: AGAINST ALL DATA SINCE 2000 USED IN THE REGULATORY FLEXIBILITY ACT ANALYSES IN ALL CURRENT DOCKETS IN 2010.


BY 
NEW NETWORKS INSTITUTE AND TELETRUTH
Submitted By 

New Networks Institute

Bruce Kushnick, Chairman, TeleTruth
Executive Director New Networks Institute
568 Broadway, Suite 404

New York, NY 10012

http://www.newnetworks.com 
June 30th, 2010
Table of Contents

OVERVIEW

SUMMARY


  1.0
Background: The Data in the Regulatory Flexibility Act Analyses Are Atrocious and We’ve Been Filing Comments and Complaints Since 2002.
  2.0
What is the Regulatory Flexibility Act?
  3.0
The Problems with the FCC’s Data: Boilerplate, Too Old, and Rigorous Analyses are Non-existent.  
  4.0
The Commission has provided little more than a "boilerplate" RFA analysis which does not satisfy either the intent or specifics of the law or protect the public interest.
  5.0
The Information Supplied About the Marketplace in Virtually ALL RFA’s Has No Relationship to the Current Marketplace and Is Decades Old. 
  6.0
The FCC’s Data in the 2008 RFA, Not to Mention Virtually All 2010 proceedings is from 1992, 1997, 1998, 1999, 2000, 2001, 2002 and 2005 and it is Never the Most Current Data Available. 
  7.0
Using Old Data is Acceptable to the FCC.
  8.0
Don’t Like an FCC Decision – “Take us to Court.”

  9.0 
The Commission Has Failed to Do a Proper ‘Impact’ Analysis to Determine 

 
the Harms Their Regulations Would Have. 
10.0
 Application of the Regulatory Flexibility Act for Wireless Small Business Spectrum Is based on Bad Data.
11.0
What Happened to the 1997 Small Business Spectrum Licenses?
12.0
The FCC has Ignored its own Spectrum License Data; It Knows What Happened to the Companies Listed in the 1997 Small Business Spectrum Auctions.
13.0
The Big Scam Would Have Been Noticed: $8 Billion Dollars in “Small Business Wireless Spectrum Went to Very Large Companies. 

14.0
 Small Business Broadband Internet Provisioning
15.0
FCC Data Is Not the Most Recent and Has Mistakes
16.0
Other ISP Data Ignored, including “Wireless ISPs”.

17.0
Accurate FCC Assessment Could have Changed the Triennial Review and Other Rulings Pertaining to ISPs. 
18.0
CODA: Our Warnings Went Unheeded. --- America Lost a Generation of Technology, Economic Growth and Cheaper and Higher Quality Products. 
ATTACHED: Case Study: How Regulations Designed to Help Small Businesses Failed to Work and Harmed Broadband, Competition, Innovation, and the Economy.

ENDNOTES:
OVERVIEW

Teletruth is requesting the FCC suspend ALL National Broadband proceedings because the FCC’s data is extremely flawed in almost every area of this endeavor; the consequence has been the creation harmful public policies and this will continue to plague future rulemakings.  
The FCC does not have accurate data in most important areas, including phone charges,

customer-funding of broadband, small business competition and among other categories. Thus, the FCC should not be raising rates or creating new taxes, such as the proposed Connect America Fund (CAF), until it collects accurate data.  

The FCC should suspend all National Broadband proceedings until it has fixed the 

marketplace data and analyses in ALL FCC Regulatory Flexibility Act analyses 

located the appendix of every FCC proposed rulemaking. 

· This document: Omnibus Data Quality Act Complaint: Against All Data Since 2000 Used in the Regulatory Flexibility Act Analyses in All Current Dockets in 2010.
· Case Study (previously filed and attached)
This is being filed in conjunction with: 

· Comments: WC No. 10-90, GN No. 09-51, WC No. 05-337
· Omnibus Data Quality Act Complaint Against All Broadband Data Since 1990.
· Request: Customer-Funding of Broadband: Follow the Money for All Revenues Collected in the Name of Broadband since 1990.

· Omnibus Data Quality Act Complaint Against All Phone, Broadband, Wireless, Cable And Internet Charges Since 2000.
SUMMARY
The FCC is using 8-13 year old data that is supposed to be reflecting the ‘current markets’ in every National Broadband proceeding, including all Notice of Proposed Rulemakings and Notice of Inquiries.  
“Wireless Communications Services: This service can be used for fixed, mobile, radiolocation, and digital audio broadcasting satellite uses. The Commission established small business size standards for the wireless communications services (WCS) auction. A “small business” is an entity with average gross revenues of $40 million for each of the three preceding years, and a ‘very small business’ is an entity with average gross revenues of $15 million for each of the three preceding years. The SBA has approved these small business size standards. The Commission auctioned geographic area licenses in the WCS service. In the auction, held in April 1997, there were seven winning bidders that qualified as “very small business” entities, and one that qualified as a ‘small business’ entity.” (Emphasis added)
This Complaint is against virtually all marketplace information and analyses supplied in the FCC’s Initial Regulatory Flexibility Act Analysis (IRFA) and Final RFAs which are in an appendix in the back of  ALL current dockets and previous dockets since the year 2000. 
We are requesting the FCC to immediately suspend every proceeding until the FCC fixes the data. We have complained about the FCC data in this analysis since 2002, and other data pertaining to the costs of local service and other phone, broadband, Internet and wireless data and analyses supplied by the FCC since 1994. 
Data Quality Comments and Complaints, 1994-2009: 
http://www.newnetworks.com/Teletruthdataqualityfilings.htm 

The paragraph quoted above discusses wireless spectrum from 1997. It appears in hundreds of FCC proceedings, as we have previously pointed out. It is not the most recent information available as the FCC is the caretaker of wireless licenses and has the data to upgrade this information – though, as we discuss,  the updated analysis would show that the ‘small business’ components of their wireless spectrum auctions were more of a scam than helping small business competitors.
Similarly, bad data appears in over 50 different market categories, including all wireline and wireless phone provisioning, Internet service provisioning, satellite services, wireless services,  wireless broadband services, wireline broadband services, Internet services and cable services,  among others. 


The data is “influential”.  
We argue that the FCC’s data is “influential”, meaning  that the “Commission can reasonably determine that dissemination of the information will have or does have a clear and substantial impact on important public policies or important private sector decisions.” 

The data lacks ”Quality”. 
The entire collection of marketplace data supplied in virtually every proceeding is atrocious, as it has no  “Quality”  ---  “a term encompassing utility, objectivity, and integrity.”  

The FCC is required under the  Regulatory Flexibility Act to essentially do a small business impact study, Initial Regulatory Flexibility Act Analysis *(IRFA), then a final analysis to make sure that a regulatory agency does not create new regulations that harm small competitors. However, the FCC has systematically relied on using data that is 8 years old or 13 years old to determine public policy, and it has helped to put thousands of small companies out of business, not to mention closing down most competition in the United States. This has led to less choice,  higher prices, harm to broadband deployment, Net Neutrality issues and harm to the economy and economic growth.
Even as you read this, all of the FCC’s new National Broadband Plan’s Notice of Inquiries and Proposed Rulemakings are still depending on 8 to 13 year old data as the FCC has failed to take our repeated calls for fixing these data. 
In short, how does the FCC create new rules, new broadband taxes and move the country forward when the FCC’s data is garbage? We all know that “Garbage In Equals Garbage Out.” It can’t create accurate laws and we’ve previously submitted a ‘case study’ outlining how the FCC’s data condemned thousands of small competitors to extinction. (Refiled with this Complaint)
We file this new complaint as an “Omnibus” complaint, encompassing all marketplace data and analyses used in the Regulatory Flexibility Act analyses since 2000. We hope that the FCC decides it is time to actually stop the rhetoric and clean up what is a toxic data waste dump that has harmed small businesses and customers in the past and will continue to harm them. If not,  we will plan on taking the FCC in court. The FCC previously suggested it.

“To the extent a party believes that a Commission order has violated federal law, that party should seek recourse in the context of a petition for reconsideration of the order at issue or before an appropriate court, not in the context of a subsequent rulemaking proceeding.”

Unfortunately, this is not about Teletruth; this is about all small competitors who have been harmed by the FCC’s previous policies decisions that were made with data that even a 5th grader would question. And this is about all customers who have been harmed through less choice, higher prices, slower broadband speeds, Net Neutrality concerns, and America’s decline as a worldwide leader in broadband.
1.0 
Background: The Data in the Regulatory Flexibility Act Analyses Are Atrocious and We’ve Been Filing Comments and Complaints Since 2002.
We need to put our Data Quality Act complaint in context.  We have filed multiple times pertaining to the FCC’s data specifically used in the Regulatory Flexibility Act analyses. And this is the same data used in ALL of the current FCC National Broadband proceedings.
· In May 2002, Teletruth filed a Regulatory Flexibility Act challenge as part of dockets CC Docket No. 01-337, CC Docket No. 01-338, CC Docket 02-33, GN Docket No. 00-185, CS Docket No. 02-52, CC Docket No. 02-39

· http://www.newnetworks.com/teletruthrfacomments.html
· Teletruth, New Networks Institute and others filed comments and complaints pertaining to the FCC’s application of the Regulatory Flexibility Act, as well as a related use of the Data Quality Act in WC Docket No. 08-190, WC Docket No. 07-139, WC Docket No. 07-204, WC Docket No. 07-273, and WC Docket No. 07-21. 
· http://www.teletruth.org/docs/Teletruthforbearance.doc
· Teletruth has an existing Regulatory Flexibility Act challenge and Data Quality Act challenge that was filed in 2008 as part of Docket FCC 08-203. http://fjallfoss.fcc.gov/edocs_public/attachmatch/FCC-08-203A1.txt 
· Case Study  in the FCC inquiry: “The FCC Seeks Comment Regarding Possible Revision or Elimination of Rules Under The Regulatory Flexibility Act, 5 U.S.C. 610, CB Docket No. 09-102.”, September 2009
· Full Comments and Case Study: http://www.teletruth.org/docs/TeletruthRFA.pdf
We  have also filed  Data Quality Act Complaints multiple times: 

http://www.newnetworks.com/Teletruthdataqualityfilings.htm 

As we documented, the FCC’s failure to take the Regulatory Flexibility Act (RFA) obligations seriously since 1998, combined with an overwhelming disregard for accurate data, removed America’s telecommunications, broadband, Internet, wireless and even media competition. It has cost America trillions of dollars in potential economic growth, harmed innovation and slowed America’s technological edge, not to mention closing down thousands of competitors. It also resulted in higher prices, slower broadband speeds, and a lack of choice for customers.
In short, the outcome of the FCC ignoring the basic tenets of the RFA has been to create harmful rules that eliminated competition --- the very competitors it was supposed to protect.
The data we are outlining in this complaint was used specifically for the Regulatory Flexibility Act analyses which are 8-13 years old and does not represent the current or even previous marketplaces for the last decade. And because our filings extend over the last decade, we will incorporate our previous work. 
2.0
What is the Regulatory Flexibility Act?

The Federal Regulatory Flexibility Act of 1980 (as amended) requires all federal agencies, including the FCC, to ensure that the regulations they enact do not directly harm small businesses. The agencies are also required to create essentially an impact study, known as an “Initial Regulatory Flexibility Analysis“ (IRFA) to determine if their new rules will harm small competitors, followed by a final Reg. Flex analysis.
"As required by the Regulatory Flexibility Act of 1980, as amended (RFA), the Commission has prepared the present Initial Regulatory Flexibility Analysis (RFA) of the possible significant economic impact on a substantial number of small entities by the policies and rules proposed in this NPRM."
 (Notice of Proposed Rulemaking)
The Regulatory Flexibility Act should have been a tool that the FCC and others could use to balance the voices of the well-financed incumbents and help the FCC create accurate impact studies, which would have informed the FCC of the potential harms that would occur if the FCC proceeded in creating laws that would eliminate small business competition on wireline and wireless services.
Also, Congress made sure that there were provisions in the Telecommunications Act of 1996 so that small businesses could compete in telecommunications and information markets and even removed barriers to entry for entrepreneurs. The Federal Communications Commission (FCC) (“Commission”) is supposed to fulfill these obligations.

“SEC. 257. MARKET ENTRY BARRIERS PROCEEDING.(a) ELIMINATION OF BARRIERS- Within 15 months after the date of enactment of the Telecommunications Act of 1996, the Commission shall complete a proceeding for the purpose of identifying and eliminating, by regulations pursuant to its authority under this Act (other than this section), market entry barriers for entrepreneurs and other small businesses in the provision and ownership of telecommunications services and information services, or in the provision of parts or services to providers of telecommunications services and information services.

“b) NATIONAL POLICY- In carrying out subsection (a), the Commission shall seek to promote the policies and purposes of this Act favoring diversity of media voices, vigorous economic competition, technological advancement, and promotion of the public interest, convenience, and necessity.”

All of our warnings, (as well as comments made by the Small Business Administration’s Office of Advocacy), outlining how the FCC’s neglect would cause serious harms went unheeded. 
3.0
The Problems with the FCC’s Data: Boilerplate, Too Old, and Rigorous Analyses are Non-existent.  
Instead of taking the time to write something new, we will rely on our previous filings as they have never been addressed; no changes were ever made to fix the Reg. Flex.
Our findings: The Commission’s violations of the RFA include: 

· The Commission has provided little more than a "boilerplate" RFA analysis which does not satisfy either the intent or specifics of the law or protect the public interest.

· The information supplied about the marketplace in virtually ALL RFA’s had no relationship to the current marketplace and could be decades old. 
4.0
The Commission has provided little more than a "boilerplate" RFA analysis which does not satisfy either the intent or specifics of the law or protect the public interest.
It seems that the FCC never actually examines any market in the RFA but simply puts in standard boilerplate materials. This violates the RFA according to SBA’s Guidelines.
 
"The RFA establishes an analytical process, not merely procedural steps, for analyzing the impact of regulations on small entities. Boilerplate analyses or certifications will not satisfy the law. The law anticipates that something substantive will emerge from the process to ensure that public policy is enhanced." 
(Emphasis added)

Advocacy writes that there has to be a ‘factual basis’ for the decisions.
“What is a ‘factual basis’? The Office of Advocacy interprets the ‘factual basis’ requirement to mean that, at a minimum, a certification should contain a description of the number of affected entities and the size of the economic impacts and why either the number of entities or the size of the impacts justifies the certification.”

Having a “factual basis” also requires that the FCC DOES NOT use ‘boilerplate’ data, which we argue was done in virtually every other Reg Flex analysis. 

“Prior to the enactment of SBREFA amendments in 1996, the RFA required only that a certification be supported by a ‘succinct statement explaining the reasons for the certification,’ and since such statements were not subject to judicial review, even as part of the record on review, agencies could avoid substantive explanations by using boilerplate certifications. The amended version of the RFA now requires that certifications be supported by a ‘statement of factual basis.’ In amending the RFA, Congress intended that agencies should do more than provide boilerplate and unsubstantiated statements to support their RFA certifications.”

5.0
The Information Supplied About the Marketplace in Virtually ALL RFA’s Has No Relationship to the Current Marketplace and Is Decades Old. 
When we discuss boilerplate, it is of the worst kind. The FCC has used data that is decades old in ALL of these cases. For example, this paragraph is from a 2008 NRPM, reflecting on the current small competitors and marketplace. It uses data from 1997:

 “Wireless Communications Services: This service can be used for fixed, mobile, radiolocation, and digital audio broadcasting satellite uses. The Commission established small business size standards for the wireless communications services (WCS) auction. A “small business” is an entity with average gross revenues of $40 million for each of the three preceding years, and a ‘very small business’ is an entity with average gross revenues of $15 million for each of the three preceding years. The SBA has approved these small business size standards. The Commission auctioned geographic area licenses in the WCS service. In the auction, held in April 1997, there were seven winning bidders that qualified as “very small business” entities, and one that qualified as a ‘small business’ entity.” (Emphasis added)
In 2010, EVERY FCC National Broadband Plan proceeding is using similar or identical
bad data. This is from the “Connect America Fund a National Broadband Plan for Our Future

High-Cost Universal Service Support, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 05-337, Notice of Inquiry and Notice of Proposed Rulemaking, Adopted: April 21, 2010 Released: April 21, 2010 --- Look familiar? 
“2.3 GHz Wireless Communications Services. This service can be used for fixed, mobile, radiolocation, and digital audio broadcasting satellite uses. The Commission defined “small business” for the wireless communications services (“WCS”) auction as an entity with average gross revenues of $40 million for each of the three preceding years, and a “very small business” as an entity with average gross revenues of $15 million for each of the three preceding years. The SBA has approved these definitions.50 The Commission auctioned geographic area licenses in the WCS service. In the auction, which was conducted in 1997, there were seven bidders that won 31 licenses that qualified as very small business entities, and one bidder that won one license that qualified as a small business entity.”
COMPARE: From 2008 

“In the auction, held in April 1997, there were seven winning bidders that

qualified as ‘very small business’ entities, and one that qualified as ‘small

business’ entity.” 
These two examples are virtually identical, and can be found in hundreds, if not thousands

of FCC rulemakings.
6.0
The FCC’s Data in the 2008 RFA, Not to Mention Virtually All 2010 proceedings is from 1992, 1997, 1998, 1999, 2000, 2001, 2002 and 2005 and it is Never the Most Current Data Available. 
Using data from 1992, 1997, 1998, 1999, 2000, 2002, and 2005 is simply not acceptable, nor is it even the latest data the FCC actually could use from its own previous decisions. This is a summary of some of the small businesses that were listed under wireless carriers and wireless broadband companies. The FCC uses the ‘auction’ information, which in the case of 1992 was 16 years old (in 2008), to discuss the current markets. It is not the most recent data by any stretch of the imagination. 

Wireless Small Businesses Listed in the FCC’s RFA, FCC 08-203

	Wireless Carriers
	license
	date

	Paging
	 804
	

	Cellular and Other Wireless Telecommunications
	1,378
	

	Cellular service, Personal Communications Service (PCS), or Specialized Mobile Radio (SMR
	432
	

	Common Carrier Paging. 
	360
	

	Paging Metropolitan Economic Area licenses
	57
	2000

	Wireless Communications Services. 
	8
	1997

	Wireless Telephony. 
	221
	1997

	Broadband Personal Communications Service -C
	90
	1997

	Broadband Personal Communications Service D, E, and F
	93
	1999

	Broadband Personal Communications Service 347 CDE
	48
	1999

	Broadband PCS 422 C and F
	29
	2001

	Narrowband Personal Communications Services
	
	

	220 MHz Radio Service – Phase I Licensees
	1,515
	1992

	220 MHz Radio Service – Phase II Licensees
	39
	1998

	Phase II: 216 EA licenses and 9 EAG licenses
	14
	1998

	800 MHz and 900 MHz Specialized Mobile Radio Licenses
	60
	

	700 MHz Guard Band Licensees. 
	6
	2000

	39 GHz Service. 
	18
	2000

	Wireless Cable Systems. small MDS (now BRS) and LMDS 
	
	

	LMDS auctions
	133
	1998-99


We will come back to this issue when we discuss the harms to small wireless providers. 
7.0
Using Old Data Is Acceptable to the FCC.
The FCC claimed that using 1997 data was allowable because it was based on Census data. Here is what they wrote about using old data.
“We also reject TeleTruth’s argument that the Commission violates the RFA by relying on outdated 1997 Census Bureau data to identify the number of ISPs potentially affected by our final rules in the RFA. The 1997 Census Bureau data were and still are the most current data available. According to TeleTruth, data compiled by both the SBA and Boardwatch/ISP-Planet, an ISP-focused periodical, indicate that the number of ISPs is close to 7,000, rather than the 2,751 ISPs identified by the RFA. Although TeleTruth cites to higher numbers, the Census Bureau has not released the more recent (2002) results for telecommunications providers or for ISPs. Thus, the RFA in this proceeding and this FRFA appropriately rely on the most up-to-date 1997 Census Bureau data and therefore comply with the RFA.”

8.0
Don’t Like a FCC Decision? – “Take Us to Court.”
In our analysis, we presented the fact that there were other data sources that had more accurate, up to date data or that even Census had data that was from a latter date; yet the FCC, instead of admitting that they were wrong said – take us to court. 
“TeleTruth DQA Reply at 1-10. See TeleTruth TRO Reply at 15. TeleTruth also argues that the Triennial Review Order and other Commission orders have violated the DQA in various respects. See TeleTruth TRO Reply at 18-25. We need not reach the merits of these complaints in this remand proceeding. To the extent a party believes that a Commission order has violated federal law, that party should seek recourse in the context of a petition for reconsideration of the order at issue or before an appropriate court, not in the context of a subsequent rulemaking proceeding.”

One would expect that the agency would actually clean up its act when it was faced with such blatant data issues and not circle the wagons and suggest we take legal actions. The problem here is simple --- virtually no small business has $100,000 or more to take a legal challenge against a regulatory agency. The FCC knows this so it can put the burden back on those it knows do not have the resources to challenge their bad decisions relating to small business. 
9.0  
The Commission Has Failed to Do a Proper ‘Impact’ Analysis to Determine 
 
the Harms Their Regulations Would Have. 
Under the Regulatory Flexibility Act, the FCC is required to essentially do an impact study to examine just how their decision will harm these small competitors and what alternatives they should put into place.


”The RFA requires federal agencies to consider the impact of regulations on small entities in developing the proposed and final regulations. If a proposed rule is expected to have significant economic impact on a substantial number of small entities, an initial regulatory flexibility analysis must be prepared. “

The 2008 document listed 54 different small business categories of companies and at least 13 of them have identical language: 
 “…the majority of these firms are small entities that may be affected by our action.”

As the SBA Advocate writes, there has to be alternatives identified and more than simply hand-waiving.
"As a preliminary step, an agency should develop a profile of different-sized entities likely to be affected by the rule. In addition, an agency needs to assess how each of these different-sized entities will be affected. This means that the agency needs to specify the number and type of entities affected, compliance costs, objectives to be achieved, and comparisons of regulatory alternatives to the regulation — alternatives that would minimize economic impacts without sacrificing stated objectives. Data, models, and assumptions should be identified and evaluated explicitly, together with adequate justifications for the alternatives selected."

10.0
 Application of the Regulatory Flexibility Act for Wireless Small Business Spectrum Is Based on Bad Data.
A large portion of the market information pertained to wireless spectrum including the following taken from our Comments in 2008. In our previous exhibit we outlined how the data was from 1992-2005. An almost identical chart could be created for every FCC proceeding in 2010. 
While embarrassing--- the real issue is a lot worse --- the FCC, at any time, could have actually examined these markets in more detail and included updates to the market analysis, which they, in fact, have as the wireless spectrum licenses are filed with the FCC. 
11.0
What Happened to the 1997 Small Business Spectrum Licenses?

We’ve previously highlighted this paragraph pertaining to ‘wireless communications services’ that quotes data from 1997. Let’s go through the information supplied in this one paragraph and ask the fundamental question --- What happened to the 8 winning bidders mentioned in this paragraph and is it valid to use data from 1997. 

 “Wireless Communications Services. This service can be used for fixed, mobile, radiolocation, and digital audio broadcasting satellite uses. The Commission established small business size standards for the wireless communications services (WCS) auction. A ‘small business’ is an entity with average gross revenues of $40 million for each of the three preceding years, and a ‘very small business’ is an entity with average gross revenues of $15 million for each of the three preceding years. The SBA has approved these small business size standards. [1] The Commission auctioned geographic area licenses in the WCS service. In the auction, held in April 1997, there were seven winning bidders that qualified as ‘very small business’ entities, and one that qualified as a ‘small business’ entity.” (Emphasis added)
12.0
The FCC has Ignored Its Own Spectrum License Data; It Knows What Happened to the Companies Listed in the 1997 Small Business Spectrum Auctions.

Any 5th grader would have asked the same question we did --- What happened to the small business license holders since 1997? 

Teletruth went to the actual auction information and tracked the companies since 1997. We did all this using Google and Yahoo searches, as well as the SEC’s EDGAR database and the FCC materials. The FCC could have done the exact same thing. 
To sum up: 4 of the 8 spectrum companies’ licenses were sold off by 2002 to large wireless companies. One company never rolled out their services (that we could find at least), one company couldn’t be found, and two others are non-profit co-operatives who receive USF funds. 

Wireless Spectrum Auction "Designated Entities", 1997

	Bal\Rivgam, L.L.C. 
	Signed a deal with Gabelli and sold off spectrum to Nextwave. Was supposed to roll out "the first commercial 2.3 GHz WCS network in the U.S”

	Omnipoint Data Company, Inc.
	Omnipoint completed a merger with VoiceStream Wireless. On May 31, 2001, Deutsche Telekom AG (German company) acquired 100% of VoiceStream. 

	Telecorp Management Corp Inc
	In 2002, TeleCorp became a wholly-owned subsidiary of AT&T Wireless.

	Pioneer Telephone Association, Inc
	Cooperative, non profit.

	Valley Telephone Cooperative, Inc.
	Cooperative, non-profit

	Metricom, Inc. 
	Went Bankrupt in 2003. In November 1999, the Company issued and sold to MCI WorldCom, Inc. 30 million shares at $10 per share, Vulcan Ventures got 30 million shares at $10 per share, for $600 million.

	Pacific Triangle Communications
	Can’t find post 1997 auction. Most likely a spectrum speculator

	Cellutec  
	Never rolled out anything and asked for an extension of buildout requirements in 2007.


Source of Designated Entities (Small and Very Small Business):

http://www.fcc.gov/Bureaus/Wireless/Public_Notices/1997/d970886a.html  

Here are some of the highlights we found. 

A)  
The FCC had more recent data on these companies. For example, in the case of Telecorp, the FCC knew about this transaction as they had to approve it in 2002. 

http://www.fcc.gov/transaction/attwireless-telecorp.html
B) 
Giving very small business spectrum to large corporate concerns that consolidated the industry should have been noticed early on as it has raised havoc with the rights of small businesses ability to compete. 

13.
The Big Scam Would Have Been Noticed: $8 Billion Dollars in “Small Business” Wireless Spectrum Went to Very Large Companies. 
Had the FCC actually had an accurate assessment of the what happened to the 1997 small business spectrum, the FCC would have noticed the specific harms to small competitors – which was that the large wireless companies created “false fronts” to bid on spectrum – outbidding the real small competitors, and at the same time, getting $8 billion in licenses on the cheap. 

We filed a full complaint over this issue:
http://www.teletruth.org/docs/wirelesscomplaintfin.pdf
This Complaint was filed with the Federal Communications Commission (FCC), the Department of Justice (DOJ), the Securities and Exchange Commission (SEC), and various committees in Congress.

Deceptive Practices: Is it legal for America’s "Very Large Businesses" to pose as “Very Small Businesses" to win wireless licenses to be used by the very large business? Data from phone company annual reports:

· Salmon PCS LLC ---In November 2000, Cingular formed Salmon to bid as a "very small business" for certain 1900 MHz band PCS licenses auctioned by the FCC.

· In November 2004, Cingular and Edge Mobile Wireless formed Edge Mobile, (Edge) to bid as an "entrepreneur" for certain 1900 MHz band PCS licenses auctioned by the FCC.

· AT&T Wireless’s financial statements include other "variable interest entities" (read very small business), similar to Salmon and Edge Mobile Wireless.

· Verizon Wireless: On February 15, 2005, the FCC’s auction of broadband personal communications services licenses ended and Verizon Wireless and Vista PCS were the highest bidders for 63 licenses totaling approximately $697 million. --- Vista works for Verizon.

Is it legal to keep the estimated $8 billion that was saved by posing as a "very small business"? Doesn’t this harm competition? Doesn’t this defraud the government out of billions of dollars? Why haven’t the FCC and DOJ stepped in to get the money back?

Commissioner Adelstein on April 25, 2006 wrote:

"We missed a real opportunity to shut down what almost everyone recognizes has the potential for the largest abuse of our Designated Entity program: giant wireless companies using false fronts to get spectrum on the cheap." 
No action was ever taken of any consequence; no refunds to the government for the deception and worse, there is no data that the FCC presents that would outline what is happening with the current wireless markets as the FCC has never tracked this in the Reg. Flex analysis; a violation of the Reg Flex cost the American public $8 billion and counting. 
14.0
 Small Business Broadband Internet Provisioning
"We've been begging the FCC to establish a National Broadband Policy. On Feb. 14th the FCC took action—only it might turn out to be as bloody for ISPs as the St. Valentine's Day Massacre was for George "Bugs" Moran's North Side Gang in Chicago, circa 1929."

Patty Fusco, Managing Editor, ISP Planet, March 1, 2002

In our case study we outlined how the FCC’s failure to do a proper Regulatory Flexibility Act analysis for Internet Providers, including accurate data, had a direct and sad consequence--- eliminating over 7000 small Internet Providers, putting most of the CLECs and D-LECs out of business or severely harming their businesses. 
But, it is not simply about process but about essentially manipulating the story to suit the FCC’s previous political needs – help AT&T-SBC and Verizon get rid of all competition. 

This paragraph is from a 2008 Docket. It is using data pertaining to the independent ISP companies and it is from 2002.
“Internet Service Providers. The SBA has developed a small business size standard for Internet Service Providers (ISPs). ISPs “provide clients access to the Internet and generally provide related services such as web hosting, web page designing, and hardware or software consulting related to Internet connectivity.” Under the SBA size standard, such a business is small if it has average annual receipts of $23 million or less. According to Census Bureau data for 2002, there were 2,529 firms in this category that operated for the entire year. Of these, 2,437 firms had annual receipts of under $10 million, and an additional 47 firms had receipts of between $10 million and $24,999,999. Consequently, we estimate that the majority of these firms are small entities that may be affected by our action.” 
Using 6 year old data (or 8 year old data) clearly is a violation of basic principles of market research. For example, in this case using data from 2002, the FCC’s decisions on line-sharing had yet to happen. In 2004 the FCC outlawed Internet Providers (and thus their clients) to be able to us the Public Switched Telephone Networks’ upgraded networks for faster internet service (over DSL or fiber). Before 2002, AT&T and MCI were still the largest competitors to SBC and Bell Atlantic soon to be Verizon, and the entire market was changing, in a large part because of the consolidation of the Verizon, as well as the New-AT&T;  After 2002, Verizon bought MCI and SBC bought AT&T, then renaming itself to “AT&T.
In the line sharing analysis, the FCC used data from 1997, which essentially, as we will show, gave a distorted picture of the ISP market. It was even before Verizon, SBC and the other Bells had any marketshare for Internet Service.  By the year 2000, these companies were not even in the Top 10 ISPs in America; then they simply got the FCC to outlaw competition, destroying competition and creating the current duopoly of cable and telco.
We have previously called for the FCC to reopen various dockets that used this exceptionally flawed data: 

· We Request that the FCC Open a Notice Of Proposed Rulemaking and Remove the Rules Related to DOCKET CC 02-33 AND FCC 05-150 - “FCC Eliminates Mandated Sharing Requirement on Incumbents’ Wireline Broadband Internet Access. August, 5th, 2004.
· We Request that the FCC Open a Notice of Proposed Rulemaking and Revise the Rules Related to DOCKETS WC Docket No. 04-313 and CC Docket No. 01-338, FCC 04-290, “In the Matter of Unbundled Access to Network Elements Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers” --- ORDER ON REMAND. December 15, 2004.
Ironically, the FCC is now considering a ‘reclassification’ of broadband and Internet as two services  --- broadband being a telecommunications service while the Internet would remain an “Interstate Information Service” – The problem, however, is that the FCC is not going to reopen the networks, which was the primary reason to change the definition of broadband as the previous FCC administration closed down the competitors’ rights to use the networks with this definitional change as part of the reason they claimed they closed the networks in the first place.
15.
FCC Data Is Not the Most Recent and Has Mistakes

The FCC did not use the most current data in 2008. There is later information than 2002 from the Census. This timeline was taken directly from the Census. It shows that there is data from 2003, 2004, 2005 and 2006 which is more accurate. 
Here is the links to 2003, 2004, 2005 and 2006 data provided by the Census:
· 2003 data for ISPs 
· http://www.census.gov/epcd/susb/2003/us/US51.HTM
· Data 2004 for ISPs. 

· http://www.census.gov/epcd/susb/2004/us/US51.HTM
· Data 2005 for ISPs. 

· http://www.census.gov/epcd/susb/2005/us/US51.HTM
· The Census released data from 2006, updated March 2008. Table 3.4.1. Internet Service Providers (NAICS 518111) – Estimated Sources of Revenue and Expenses for Employer Firms: 2004 through 2006 http://www.census.gov/svsd/www/services/sas/sas_data/sas51.htm
In the recent 2010 data provided about Internet Providers, conveniently, the FCC claims that the latest data is from 2005, the year after the outlawed Internet Providers from any networks that had a 'fiber optic' wire, or even to resell DSL service. But the kicker?  The FCC links to 2002 data. (Note: the link provided didn’t work.) 
16. 
Other ISP Data Ignored, including “Wireless ISPs”. 

There is other data out there that the FCC simply refuses to acknowledge. We pointed this out to the FCC in 2002, 2007, etc. For example, there is a current wireless ISP directory made up of mostly small ISPs and there are  “1866 active WISPs in the WISP Directory database.” http://www.wispdirectory.com/ 
This is what the FCC writes about the WISPs and ISPs: 

“The ISP industry has changed dramatically since 2002. The 2002 data cited above may therefore include entities that no longer provide Internet access service and may exclude entities that now provide such service. To ensure that this IRFA describes the universe of small entities that our action might affect, we discuss in turn several different types of entities that might be providing Internet access service.

“51. We note that, although we have no specific information on the number of small entities that provide Internet access service over unlicensed spectrum, we include these entities in our IRFA.”

Remember, the FCC claims that it should be regulating the Internet. However, it has no clue about the marketplace and thus could never come up with a plan on how their decisions will impact the wireless ISPS. 

The FCC never made any effort to provide accurate data on Internet providers and then we wonder why there's no Internet competition – because the FCC used 8 year old data to condemn the marketplace. If you don't know how many companies there are, then you don't have to worry about how your new regulations will impact these companies.

Internet Statistics site discussed the use of old data: http://net-statistics.net/wordpress/2010/05/fcc-2002/ 

17.0
Accurate FCC Assessment could have Changed the Triennial Review and Other Rulings Pertaining to ISPs. 

The FCC bad stats missed the rise and fall of the ISP markets. According to the Census, in 2000 there were 9335 independent, mostly small ISPs operating in America. By 2005, there has been a 45% drop in the number of independent ISPs in the US.
US Internet Service Providers (ISPs) Source: Census
	
	1997
	1998 
	1999
	2000
	2001
	2002
	2003
	2004
	2005

	Companies: 
	2,751 
	4,915
	7,099
	9,335
	8,450 
	7,627
	4,249
	4,327
	4,417

	
	FCC:
	
	
	
	
	2,529
	
	
	


The FCC never examined this timeline accurately as it used data in 2002 from 1997, did not examine that the FCC’s decision as well as a lack of enforcement quickly lowered the ISPs’ ability to compete. 
In our Case Study of the ISP markets, it is clear that if the FCC had taken the time to investigate the marketplace properly, it may never have been able to actually close the Public Switched Telephone Networks, including the phone companies’ DSL and fiber-based broadband networks. The consequence has been to create Net Neutrality problems, less choice, higher prices, and ultimately, a duopoly. 

It was the small Internet Providers who created the Internet market; this fact seems to be lost in the discussion of the FCC’s broadband plans. And it was competitive D-LECs, Data-Local exchange companies that rolled out broadband first, DSL. 

Alos, had the FCC actually examined the marketplace, it would have noticed that one of the major problems to small ISPs was the complete lack of customer services to a competitor by the incumbent companies. Complaints had been filed for year about the failure of the state regulators or the FCC to take these complaints seriously, including issues such as 40% of orders were not being fulfilled by the incumbents, or that the phone companies were engaged in predatory pricing, where the wholesale rates to competitors could be more than the retail rates charged by the incumbents. 

While the previous FCC administration created this notion of “inter-modal”, competition – i.e., get rid of those pesky competitors using the Public Switched Telephone Networks, this FCC is still using data that has no reflection of the current marketplace or history and we believe is not going to reopen the networks. The FCC will still use flawed data and assumptions, and a failure to do the proper investigation – which is the FCC’s obligation as part of the Regulatory Flexibility Act. 

18.0
CODA: Our Warnings Went Unheeded. --- America Lost a Generation of Technology, Economic Growth and Cheaper and Higher Quality Products. 
We had a front row seat to this entire debacle as we filed over 20 different documents and submitted impact studies, surveys and reports pertaining to the harms caused by bad data, or a failure to enforce basic laws, stop predatory pricing or sub-standard customer service issues. In the end, however, the FCC closed down competition, blocking ISPs and CLECs from using the networks. We were also members of the FCC Consumer Advisory Committee, and had an inside view of the workings of the ‘consumer’ issues at the FCC.

Here are some of our activities: 

· In 2002 we created as small business impact study examining the current problems and future harms to Internet providers and D-LECs that would be created if specific changes to the laws were put through. It related to the following dockets CC Docket No. 01-337, CC Docket No. 01-338, CC Docket 02-33, GN Docket No. 00-185, CS Docket No. 02-52, CC Docket No. 02-39.

· http://www.newnetworks.com/smallbusinessimpactstudy.html 

· In May 2002, Teletruth filed a Regulatory Flexibility Act Challenge as part dockets CC Docket No. 01-337, CC Docket No. 01-338, CC Docket 02-33, GN Docket No. 00-185, CS Docket No. 02-52, CC Docket No. 02-39

· http://www.newnetworks.com/teletruthrfacomments.html 

· In 2004, we filed a Data Quality Act Complaint with the National Internet Alliance (NIA) over FCC generated information about Internet Service Providers, using 8 Year old data. October 2004.
· http://www.teletruth.org/docs/TeletruthNIAISPnumbersDataQualityAct.pdf
· In 2008 we filed another Regulatory Flexibility Act challenge as well as a Data Quality Act complaint (still undecided), pertaining to WC Docket No. 08-190, WC Docket No. 07-139, WC Docket No. 07-204, WC Docket No. 07-273, WC Docket No. 07-21)

· http://www.teletruth.org/forbearance.htm 
· Data Quality Act Complaints, 1994-2009

· http://www.newnetworks.com/Teletruthdataqualityfilings.htm 
APPENDIX 1: CASE STUDY
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